Social Security Administration

overpayment under title Il of the Act
is also subject to recovery under the
rules in subparts D and E of part 422 of
this chapter. Subpart D of part 422 of
this chapter applies only under the fol-
lowing conditions:

(1) The overpayment occurred after
the individual has attained age 18;

(2) The overpaid individual is no
longer entitled to benefits under title
11 of the Act; and

(3) Pursuant to paragraph (b) of this
section, we have determined that the
overpayment is otherwise unrecover-
able under section 204 of the Act.

(b) When an overpayment is considered
to be otherwise unrecoverable. An over-
payment under title Il of the Act is
considered to be otherwise unrecover-
able under section 204 of the Act if all
of the following conditions are met:

(1) Our billing system sequence has
been completed (i.e., we have sent the
individual an initial notice of the over-
payment, a reminder notice, and a
past-due notice) or collection activity
has been suspended or terminated in
accordance with the Federal Claims
Collection Standards in 31 CFR 903.2 or
903.3.

(2) We have not entered into an in-
stallment payment arrangement with
the overpaid individual or, if we have
entered into such an arrangement, the
overpaid individual has failed to make
any payment for two consecutive
months.

(3) The overpaid individual has not
requested waiver pursuant to §404.506
or §404.522 or, after a review conducted
pursuant to those sections, we have de-
termined that we will not waive collec-
tion of the overpayment.

(4) The overpaid individual has not
requested reconsideration of the initial
overpayment determination pursuant
to 88404.907 and 404.909 or, after a re-
view conducted pursuant to §404.913, we
have affirmed, in whole or in part, the
initial overpayment determination.

(5) The overpayment cannot be recov-
ered pursuant to §404.502 by adjustment
of benefits payable to any individual
other than the overpaid individual. For
purposes of this paragraph, an overpay-
ment will be deemed to be unrecover-
able from any individual who was liv-
ing in a separate household from the
overpaid person at the time of the
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overpayment and did not receive the
overpayment.

[62 FR 64278, Dec. 5, 1997, as amended at 68
FR 74183, Dec. 23, 2003]

§404.530 Are title VIII and title XVI
benefits subject to adjustment to re-
cover title II overpayments?

(a) Definitions—(1) Cross-program re-
covery. Cross-program recovery is the
process that we will use to collect title
Il overpayments from benefits payable
to you under title VIII and title XVI of
the Act.

(2) Benefits payable. For purposes of
this section, benefits payable means
the amount of title VIII or title XVI
benefits you actually would receive.
For title VIII benefits, it includes your
monthly benefit and any past-due bene-
fits after any reduction by the amount
of income for the month as described in
§§408.505 through 408.515 of this chap-
ter. For title XVI benefits, it includes
your monthly benefit and any past-due
benefits as described in §416.420 of this
chapter.

(b) When may we collect title 11 over-
payments using cross-program recovery?
We may use cross-program recovery to
collect a title Il overpayment you owe
when benefits are payable to you under
title VIII, title XVI, or both.

[70 FR 15, Jan. 3, 2005]

§404.535 How much will we withhold
from your title VIII and title XVI
benefits to recover a title II over-
payment?

(a) If past-due benefits are payable to
you, we will withhold the lesser of the
entire overpayment balance or the en-
tire amount of past-due benefits.

(b)(1) We will collect the overpay-
ment from current monthly benefits
due in a month under title VIII and
title XVI by withholding the lesser of
the amount of the entire overpayment
balance or:

(i) 10 percent of the monthly title
VIl benefits payable for that month
and

(i) in the case of title XVI benefits,
an amount no greater than the lesser
of the benefit payable for that month
or an amount equal to 10 percent of
your income for that month (including
such monthly benefit but excluding
payments under title Il when recovery
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is also made from title Il benefits and
excluding income excluded pursuant to
§§416.1112 and 416.1124 of this chapter).

(2) Paragraph (b)(1) of this section
does not apply if:

(i) You request and we approve a dif-
ferent rate of withholding, or

(i) You or your spouse willfully mis-
represented or concealed material in-
formation in connection with the over-
payment.

(¢) In determining whether to grant
your request that we withhold less
than the amount described in para-
graph (b)(1) of this section, we will use
the criteria applied under §404.508 to
similar requests about withholding
from title Il benefits.

(d) If you or your spouse willfully
misrepresented or concealed material
information in connection with the
overpayment, we will collect the over-
payment by withholding the lesser of
the overpayment balance or the entire
amount of title VIII and title XVI ben-
efits payable to you. We will not col-
lect at a lesser rate. (See 8§416.571 of
this chapter for what we mean by con-
cealment of material information.)

[70 FR 15, Jan. 3, 2005]

§404.540 Will you receive notice of our
intention to apply cross-program
recovery?

Before we collect an overpayment
from you using cross-program recov-
ery, we will send you a written notice
that tells you the following informa-
tion:

(a) We have determined that you owe
a specific overpayment balance that
can be collected by cross-program re-
covery;

(b) We will withhold a specific
amount from the title VIII or title XVI
benefits (see §404.535);

(c) You may ask us to review this de-
termination that you still owe this
overpayment balance;

(d) You may request that we with-
hold a different amount from your cur-
rent monthly benefits (the notice will
not include this information if
§404.535(d) applies); and

(e) You may ask us to waive collec-
tion of this overpayment balance.

[70 FR 15, Jan. 3, 2005]
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§404.545 When will we begin cross-
program recovery from current
monthly benefits?

(a) We will begin collecting the over-
payment balance from your title VIII
or title XVI current monthly benefits
or payments by cross-program recovery
no sooner than 30 calendar days after
the date of the notice described in
§404.540. If within that 30-day period
you pay us the full overpayment bal-
ance stated in the notice, we will not
begin cross-program recovery.

(b) If within that 30-day period you
ask us to review our determination
that you still owe us this overpayment
balance, we will not begin cross-pro-
gram recovery from your current
monthly benefits before we review the
matter and notify you of our decision
in writing.

(c) If within that 30-day period you
ask us to withhold a different amount
than the amount stated in the notice,
we will not begin cross-program recov-
ery from your current monthly bene-
fits until we determine the amount we
will withhold. This paragraph does not
apply when §404.535(d) applies.

(d) If within that 30-day period you
ask us to waive recovery of the over-
payment balance, we will not begin
cross-program recovery from your cur-
rent monthly benefits before we review
the matter and notify you of our deci-
sion in writing. See §§404.506 through
404.512.

[70 FR 15, Jan. 3, 2005]

Subpart G—Filing of Applications
and Other Forms

AUTHORITY: Secs. 202 (i), (i), (0), (p), and (r),
205(a), 216(i)(2), 223(b), 228(a), and 702(a)(5) of
the Social Security Act (42 U.S.C. 402 (i), (i),
(0), (p), and (r), 405(a), 416(i)(2), 423(b), 428(a),
and 902(a)(5)).

SOURCE: 44 FR 37209, June 26, 1979, unless
otherwise noted.

GENERAL PROVISIONS

§404.601 Introduction.

This subpart contains the Social Se-
curity Administration’s rules for filing
a claim for old-age, disability, depend-
ents’, and survivors’ insurance benefits
as described in subpart D of part 404. It
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