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part of the hearing record and are bind-
ing on all parties.

§404.965 [Reserved]
APPEALS COUNCIL REVIEW

§404.966 Testing elimination of the re-
quest for Appeals Council review.

(a) Applicability and scope. Notwith-
standing any other provision in this
part or part 422 of this chapter, we are
establishing the procedures set out in
this section to test elimination of the
request for review by the Appeals
Council. These procedures will apply in
randomly selected cases in which we
have tested a combination of model
procedures for modifying the disability
claim process as authorized under
§8404.906 and 404.943, and in which an
administrative law judge has issued a
decision (not including a recommended
decision) that is less than wholly favor-
able to you.

(b) Effect of an administrative law
judge’s decision. In a case to which the
procedures of this section apply, the
decision of an administrative law judge
will be binding on all the parties to the
hearing unless—

(1) You or another party file an ac-
tion concerning the decision in Federal
district court;

(2) The Appeals Council decides to re-
view the decision on its own motion
under the authority provided in
§404.969, and it issues a notice announc-
ing its decision to review the case on
its own motion no later than the day
before the filing date of a civil action
establishing the jurisdiction of a Fed-
eral district court; or

(3) The decision is revised by the ad-
ministrative law judge or the Appeals
Council under the procedures explained
in §404.987.

(c) Notice of the decision of an adminis-
trative law judge. The notice of decision
the administrative law judge issues in
a case processed under this section will
advise you and any other parties to the
decision that you may file an action in
a Federal district court within 60 days
after the date you receive notice of the
decision.

(d) Extension of time to file action in
Federal district court. Any party having
a right to file a civil action under this
section may request that the time for

§404.968

filing an action in Federal district
court be extended. The request must be
in writing and it must give the reasons
why the action was not filed within the
stated time period. The request must
be filed with the Appeals Council. If
you show that you had good cause for
missing the deadline, the time period
will be extended. To determine whether
good cause exists, we will use the
standards in §404.911.

[62 FR 49602, Sept. 23, 1997]

§404.967 Appeals Council review—gen-
eral.

If you or any other party is dissatis-
fied with the hearing decision or with
the dismissal of a hearing request, you
may request that the Appeals Council
review that action. The Appeals Coun-
cil may deny or dismiss the request for
review, or it may grant the request and
either issue a decision or remand the
case to an administrative law judge.
The Appeals Council shall notify the
parties at their last known address of
the action it takes.

§404.968 How to
Council review.

(a) Time and place to request Appeals
Council review. You may request Ap-
peals Council review by filing a written
request. Any documents or other evi-
dence you wish to have considered by
the Appeals Council should be sub-
mitted with your request for review.
You may file your request—

(1) Within 60 days after the date you
receive notice of the hearing decision
or dismissal (or within the extended
time period if we extend the time as
provided in paragraph (b) of this sec-
tion);

(2) At one of our offices, the Veterans
Administration Regional Office in the
Philippines, or an office of the Railroad
Retirement Board if you have 10 or
more years of service in the railroad
industry.

(b) Extension of time to request review.
You or any party to a hearing decision
may ask that the time for filing a re-
quest for the review be extended. The
request for an extension of time must
be in writing. It must be filed with the
Appeals Council, and it must give the
reasons why the request for review was
not filed within the stated time period.

request Appeals
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§404.969

If you show that you had good cause
for missing the deadline, the time pe-
riod will be extended. To determine
whether good cause exists, we use the
standards explained in §404.911.

§404.969 Appeals Council initiates re-
view.

(a) General. Anytime within 60 days
after the date of a decision or dismissal
that is subject to review under this sec-
tion, the Appeals Council may decide
on its own motion to review the action
that was taken in your case. We may
refer your case to the Appeals Council
for it to consider reviewing under this
authority.

(b) Ildentification of cases. We will
identify a case for referral to the Ap-
peals Council for possible review under
its own-motion authority before we ef-
fectuate a decision in the case. We will
identify cases for referral to the Ap-
peals Council through random and se-
lective sampling techniques, which we
may use Iin association with examina-
tion of the cases identified by sam-
pling. We will also identify cases for re-
ferral to the Appeals Council through
the evaluation of cases we conduct in
order to effectuate decisions.

(1) Random and selective sampling and
case examinations. We may use random
and selective sampling to identify
cases involving any type of action (i.e.,
wholly or partially favorable decisions,
unfavorable decisions, or dismissals)
and any type of benefits (i.e., benefits
based on disability and benefits not
based on disability). We will use selec-
tive sampling to identify cases that ex-
hibit problematic issues or fact pat-
terns that increase the likelihood of
error. Neither our random sampling
procedures nor our selective sampling
procedures will identify cases based on
the identity of the decisionmaker or
the identity of the office issuing the
decision. We may examine cases that
have been identified through random or
selective sampling to refine the identi-
fication of cases that may meet the cri-
teria for review by the Appeals Coun-
cil.

(2) Identification as a result of the ef-
fectuation process. We may refer a case
requiring effectuation to the Appeals
Council if, in the view of the effec-
tuating component, the decision can-
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not be effectuated because it contains a
clerical error affecting the outcome of
the claim; the decision is clearly incon-
sistent with the Social Security Act,
the regulations, or a published ruling;
or the decision is unclear regarding a
matter that affects the claim’s out-
come.

(c) Referral of cases. We will make re-
ferrals that occur as the result of a
case examination or the effectuation
process in writing. The written referral
based on the results of such a case ex-
amination or the effectuation process
will state the referring component’s
reasons for believing that the Appeals
Council should review the case on its
own motion. Referrals that result from
selective sampling without a case ex-
amination may be accompanied by a
written statement identifying the
issue(s) or fact pattern that caused the
referral. Referrals that result from ran-
dom sampling without a case examina-
tion will only identify the case as a
random sample case.

(d) Appeals Council’s action. If the Ap-
peals Council decides to review a deci-
sion or dismissal on its own motion, it
will mail a notice of review to all the
parties as provided in §404.973. The Ap-
peals Council will include with that no-
tice a copy of any written referral it
has received under paragraph (c) of this
section. The Appeals Council’s decision
to review a case is established by its
issuance of the notice of review. If it is
unable to decide within the applicable
60-day period whether to review a deci-
sion or dismissal, the Appeals Council
may consider the case to determine if
the decision or dismissal should be re-
opened pursuant to 8§8§8404.987 and
404.988. If the Appeals Council decides
to review a decision on its own motion
or to reopen a decision as provided in
§8404.987 and 404.988, the notice of re-
view or the notice of reopening issued
by the Appeals Council will advise,
where appropriate, that interim bene-
fits will be payable if a final decision
has not been issued within 110 days
after the date of the decision that is re-
viewed or reopened, and that any in-
terim benefits paid will not be consid-
ered overpayments unless the benefits
are fraudulently obtained.

[63 FR 36570, July 7, 1998]
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