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the information we receive that you 
are mentally incompetent, we will send 
the notice to the person who submitted 
the written statement. 

(d) You are alive when the applica-
tion is filed. 

§ 408.345 When will we use the date of 
an oral inquiry as your application 
filing date? 

We will use the date of an oral in-
quiry about SVB as the filing date of 
your application for SVB if the fol-
lowing requirements are met: 

(a) The inquiry asks about your enti-
tlement to SVB. 

(b) The inquiry is made by you, your 
spouse, or a person who may sign an 
application on your behalf as described 
in § 408.315. 

(c) The inquiry, whether in person or 
by telephone, is directed to an office or 
an official described in § 408.325(a). 

(d) You, or a person on your behalf as 
described in § 408.315, file an application 
on a prescribed form within 60 days 
after the date of the notice we will 
send telling of the need to file an appli-
cation. The notice will say that we will 
make an initial determination on 
whether you qualify for SVB if an ap-
plication form is filed within 60 days 
after the date of the notice. However, if 
it is clear from the information we re-
ceive that you are mentally incom-
petent, we will send the notice to the 
person who made the inquiry. 

(e) You are alive when the prescribed 
application is filed. 

DEEMED FILING DATE BASED ON 
MISINFORMATION 

§ 408.351 What happens if we give you 
misinformation about filing an ap-
plication? 

(a) General rule. You may have con-
sidered applying for SVB, for yourself 
or another person and you may have 
contacted us in writing, by telephone 
or in person to inquire about filing an 
application for SVB. It is possible that 
in responding to your inquiry, we may 
have given you misinformation about 
qualification for such benefits that 
caused you not to file an application at 
that time. If this happened and use of 
that date will result in entitlement to 
additional benefits, and you later file 
an application for SVB with us, we 

may establish an earlier filing date as 
explained in paragraphs (b) through (f) 
of this section. 

(b) Deemed filing date of an application 
based on misinformation. Subject to the 
requirements and conditions in para-
graphs (c) through (f) of this section, 
we may establish a deemed filing date 
of an application for SVB under the fol-
lowing provisions. 

(1) If we determine that you failed to 
apply for SVB because we gave you 
misinformation about qualification for 
or entitlement to such benefits, we will 
deem an application for such benefits 
to have been filed with us on the later 
of— 

(i) The date on which we gave you 
the misinformation; or 

(ii) The date on which all of the re-
quirements for qualification to SVB 
were met, other than the requirement 
of filing an application. 

(2) Before we may establish a deemed 
filing date of an application for SVB 
under paragraph (b)(1) of this section, 
you or a person described in § 408.315 
must file an application for such bene-
fits. 

(c) Requirements concerning the misin-
formation. We apply the following re-
quirements for purposes of paragraph 
(b) of this section. 

(1) The misinformation must have 
been provided to you by one of our em-
ployees while he or she was acting in 
his or her official capacity as our em-
ployee. For purposes of this section, an 
employee includes an officer of SSA, an 
employee of a U.S. Foreign Service of-
fice, and an employee of the SSA Divi-
sion of the Veterans Affairs Regional 
Office in the Philippines who is author-
ized to take and develop Social Secu-
rity claims. 

(2) Misinformation is information 
which we consider to be incorrect, mis-
leading, or incomplete in view of the 
facts which you gave to the employee, 
or of which the employee was aware or 
should have been aware, regarding your 
particular circumstances. In addition, 
for us to find that the information you 
were given was incomplete, the em-
ployee must have failed to provide you 
with the appropriate, additional infor-
mation which he or she would be re-
quired to provide in carrying out his or 
her official duties. 
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