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whether such facts could be established
by other evidence without the use of a
subpena. Subpenas, as provided for
above, shall be issued in the name of
the Commissioner of Social Security,
and the Social Security Administra-
tion shall pay the cost of the issuance
and the fees and mileage of any witness
so subpenaed, as provided in section
205(d) of the Social Security Act.

(f) Conduct of the hearing. The hearing
shall be open to the parties and to such
other persons as the hearing officer or
the individual charged deems necessary
or proper. The hearing officer shall in-
quire fully into the matters at issue
and shall receive in evidence the testi-
mony of witnesses and any documents
which are relevant and material to
such matters: Provided, however, That
if the individual charged has filed no
answer he shall have no right to
present evidence but in the discretion
of the hearing officer may appear for
the purpose of presenting a statement
of his contentions with regard to the
sufficiency of the evidence or the valid-
ity of the proceedings upon which his
suspension or disqualification, if it oc-
curred, would be predicated or, in his
discretion, the hearing officer may
make or recommend a decision (see
§410.693) on the basis of the record re-
ferred in accordance with §410.691. If
the individual has filed an answer and
if the hearing officer believes that
there is relevant and material evidence
available which has not been presented
at the hearing, the hearing officer may
at any time prior to the mailing of no-
tice of the decision, or submittal of a
recommended decision, reopen the
hearing for the receipt of such evi-
dence. The order in which the evidence
and the allegations shall be presented
and the conduct of the hearing shall be
at the discretion of the hearing officer.

(9) Evidence. Evidence may be re-
ceived at the hearing, subject to the
provision herein, even though inadmis-
sible under the rules of evidence appli-
cable to court procedure. The hearing
officer shall rule on the admissibility
of evidence.

(h) Witnesses. Witnesses at the hear-
ing shall testify under oath or affirma-
tion. The witnesses of a party may be
examined by such party or by his rep-
resentative, subject to interrogation by
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the other party or by his representa-
tive. The hearing officer may ask such
questions as he deems necessary. He
shall rule upon any objection made by
either party as to the propriety of any
question.

(i) Oral and written summation. The
parties shall be given, upon request, a
reasonable time for the presentation of
an oral summation and for the filing of
briefs or other written statements of
proposed findings of fact and conclu-
sions of law. Copies of such briefs or
other written statements shall be filed
in sufficient number that they may be
made available to any party in interest
requesting a copy and to any other
party designated by the Appeals Coun-
cil.

(J) Record of hearing. A complete
record of the proceedings at the hear-
ing shall be made and transcribed in all
cases.

(k) Representation. The individual
charged may appear in person and he
may be represented by counsel or other
representative.

(I) Failure to appear. If after due no-
tice of the time and place for the hear-
ing, a party to the hearing fails to ap-
pear and fails to show good cause as to
why he could not appear, such party
shall be considered to have waived his
right to be present at the hearing. The
hearing officer may hold the hearing so
that the party present may offer evi-
dence to sustain or rebut the charges.

(m) Dismissal of charges. The hearing
officer may dismiss the charges in the
event of the death of the individual
charged.

(n) Cost of transcript. On the request
of a party, a transcript of the hearing
before the hearing officer will be pre-
pared and sent to the requesting party
upon the payment of cost, or if the cost
is not readily determinable, the esti-
mated amount, thereof, unless for good
cause such payment is waived.

[36 FR 23760, Dec. 14, 1971, as amended at 37
FR 17709, Aug. 30, 1972; 62 FR 38454, July 18,
1997]

§410.693 Decision by hearing officer.

(a) General. As soon as practicable
after the close of the hearing, the hear-
ing officer shall issue a decision (or
certify the case with a recommended
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decision to the Appeals Council for de-
cision under the rules and procedures
described in 8§410.657 through 410.659)
which shall be in writing and contain
findings of fact and conclusions of law.
The decision shall be based upon the
evidence of record. If the hearing offi-
cer finds that the charges have been
sustained, he shall either:

(1) Suspend the individual for a speci-
fied period of not less than 1 year, nor
more than 5 years, from the date of the
decision, or

(2) Disqualify the individual from
further practice before the Administra-
tion until such time as the individual
may be reinstated under §410.699.

A copy of the decision shall be mailed
to the individual charged at his last
known address and to the Deputy Com-
missioner for Programs and Policy, or
his or her designee, together with no-
tice of the right of either party to re-
quest the Appeals Council to review
the decision of the hearing officer.

(b) Effect of hearing officer’s decision.
The hearing officer’s decision shall be
final and binding unless reversed or
modified by the Appeals Council upon
review (see §410.697).

(1) If the final decision is that the in-
dividual is disqualified from practice
before the Administration, he shall not
be permitted to represent an individual
in a proceeding before the Administra-
tion until authorized to do so under the
provisions of §410.699.

(2) If the final decision suspends the
individual for a specified period of
time, he shall not be permitted to rep-
resent an individual in a proceeding be-
fore the Administration during the pe-
riod of suspension unless authorized to
do so under the provisions of §410.699.

[36 FR 23760, Dec. 14, 1971, as amended at 62
FR 38454, July 18, 1997]

§410.694 Right to request review of
the hearing officer’s decision.

(a) General. After the hearing officer
has issued a decision, either of the par-
ties (see §410.692) may request the Ap-
peals Council to review the decision.

(b) Time and place of filing request for
review. The request for review shall be
made in writing and filed with the Ap-
peals Council within 30 days from the
date of mailing the notice of the hear-
ing officer’s decision, except where the

§410.696

time is extended for good cause. The
requesting party shall certify that a
copy of the request for review and of
any documents that are submitted
therewith (see §410.695) have been
mailed to the opposing party.

§410.695 Procedure before Appeals
Council on review of hearing offi-
cer’s decision.

The parties shall be given, upon re-
quest, a reasonable time to file briefs
or other written statements as to fact
and law and to appear before the Ap-
peals Council for the purpose of pre-
senting oral argument. Any brief or
other written statement of contentions
shall be filed with the Appeals Council,
and the presenting party shall certify
that a copy has been mailed to the op-
posing party.

§410.696 Evidence admissible on re-
view.

(a) General. Evidence in addition to
that introduced at the hearing before
the hearing officer may not be admit-
ted except where it appears to the Ap-
peals Council that the evidence is rel-
evant and material to an issue before
it, and subject to the provisions in this
section.

(b) Individual charged filed answer.
Where it appears to the Appeals Coun-
cil that additional relevant material is
available and the individual charged
filed an answer to the charges (see
§410.689), the Appeals Council shall re-
quire the production of such evidence
and may designate a hearing officer or
member of the Appeals Council to re-
ceive such evidence. Before additional
evidence is admitted into the record,
notice that evidence will be received
with respect to certain issues shall be
mailed to the parties, and each party
shall be given a reasonable opportunity
to comment on such evidence and to
present other evidence which is rel-
evant and material to the issues unless
such notice is waived.

(¢) Individual charged did not file an-
swer. Where the individual charged
filed no answer to the charges (see
§410.689), evidence in addition to that
introduced at the hearing before the
hearing officer may not be admitted by
the Appeals Council.
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