§416.1234

month of receipt the unspent portion of
any title Il or title XVI retroactive
payment received before March 2, 2004.
This exclusion also applies to such pay-
ments received by any other person
whose resources are subject to deeming
under this subpart.

(b) Retroactive payments. For purposes
of this exclusion, a retroactive pay-
ment is one that is paid after the
month in which it was due. A title XVI
retroactive payment includes any ret-
roactive amount of federally adminis-
tered State supplementation.

(c) Limitation on exclusion. This exclu-
sion applies only to any unspent por-
tion of retroactive payments made
under title Il or XVI. Once the money
from the retroactive payment is spent,
this exclusion does not apply to items
purchased with the money, even if the
6-month or 9-month period, whichever
is applicable (see paragraph (a) of this
section), has not expired. However,
other exclusions may be applicable. As
long as the funds from the retroactive
payment are not spent, they are ex-
cluded for the full 6-month or 9-month
period, whichever is applicable.

(d) Funds must be identifiable. Unspent
money from a retroactive payment
must be identifiable from other re-
sources for this exclusion to apply. The
money may be commingled with other
funds but, if this is done in such a fash-
ion that the retroactive amount can no
longer be separately identified, that
amount will count toward the resource
limit described in §416.1205.

(e) Written notice. We will give each
recipient a written notice of the exclu-
sion limitation when we make the ret-
roactive payment.

[51 FR 34464, Sept. 29, 1986, as amended at 54
FR 19164, May 4, 1989; 70 FR 41138, July 18,
2005]

§416.1234 Exclusion of Indian lands.

In determining the resources of an
individual (and spouse, if any) who is of
Indian descent from a federally recog-
nized Indian tribe, we will exclude any
interest of the individual (or spouse, if
any) in land which is held in trust by
the United States for an individual In-
dian or tribe, or which is held by an in-
dividual Indian or tribe and which can
only be sold, transferred, or otherwise
disposed of with the approval of other
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individuals, his or her tribe, or an
agency of the Federal Government.

[59 FR 8538, Feb. 23, 1994]

§416.1235 Exclusion of earned income
tax credit.

In determining the resources of an
individual (and spouse, if any), we ex-
clude for the 9 months following the
month of receipt the unspent portion of
any refund of Federal income taxes
under section 32 of the Internal Rev-
enue Code (relating to earned income
tax credit) and the unspent portion of
any payment from an employer under
section 3507 of the Internal Revenue
Code (relating to advance payment of
earned income tax credit). This exclu-
sion applies to such refunds and such
payments received on or after March 2,
2004. Any unspent funds retained until
the first moment of the tenth month
following their receipt are subject to
resource counting at that time. Excep-
tion: We will exclude for the month fol-
lowing the month of receipt the
unspent portion of any refund of Fed-
eral income taxes under section 32 of
the Internal Revenue Code (relating to
earned income tax credit) and the
unspent portion of any payment from
an employer under section 3507 of the
Internal Revenue Code (relating to ad-
vance payment of earned income tax
credit) received before March 2, 2004.

[70 FR 41138, July 18, 2005]

§416.1236 Exclusions from resources;
provided by other statutes.

(a) For the purpose of §416.1210(j),
payments or benefits provided under a
Federal statute other than title XVI of
the Social Security Act where exclu-
sion from resources is required by such
statute include:

(1) Payments made under title Il of
the Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970 (84 Stat. 1902, 42 U.S.C. 4636).

(2) Payments made to Native Ameri-
cans as listed in paragraphs (b) and (c)
of section IV of the appendix to subpart
K of part 416, as provided by Federal
statutes other than the Social Security
Act.

(3) Indian judgment funds held in
trust by the Secretary of the Interior
or distributed per capita pursuant to a
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