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is receiving an erroneous monthly pay-
ment which exceeds the dollar limita-
tion applicable to the recipient’s pay-
ment category, as set forth in para-
graph (b)(4) of this section, the Social
Security Administration shall deter-
mine the correct payment amount and,
as soon as practicable thereafter, send
the recipient an advance written notice
of intent to make subsequent payment
in that amount. Payment for the fol-
lowing month shall be made in the cor-
rect amount, except as provided in
paragraph (b)(3) of this section.

(2) The advance notice shall explain:

(i) That an erroneous monthly pay-
ment which exceeds the dollar limita-
tion applicable to the recipient’s pay-
ment category was made in the one or
more months identified in the notice;

(ii) The correct amount of monthly
benefits that the recipient is eligible to
receive; and

(iii) The recipient’s appeal rights.

(3) If an appeal is filed within 10 days
after receipt of the written notice of
the intent (see §416.1474 for criteria as
to good cause for failure to file a time-
ly appeal), the amount of payment to
be continued, pending decision on ap-
peal, shall be determined as follows:

(i) Recipient in payment status. Where
the recipient is in payment status, the
payment shall be in the amount the re-
cipient received in the month imme-
diately preceding the month the dollar
limitation was first exceeded (subject
to intervening events which would
have increased the benefit for the
month in which the incorrect payment
was made, in which case the higher
amount shall be paid).

(ii) Recipient in nonpayment status. If
the recipient’s benefits were suspended
in the month immediately preceding
the month the dollar limitation was
first exceeded, the payment shall be
based on that amount which should
have been paid in the month in which
the incorrect payment was made. How-
ever, if the individual’s benefits had
been correctly suspended as provided in
§§416.1320 through 416.1330 or §416.1339
and they should have remained sus-
pended but a benefit that exceeded the
dollar limitation was paid, no further
payment shall be made to him or her at
this time and notice of the planned ac-
tion shall not contain any provision re-
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garding continuation of payment pend-
ing appeal.

For purposes of this paragraph, the
date of receipt of the notice of planned
action shall be presumed to be 5 days
after the date on the face of such no-
tice, unless there is a reasonable show-
ing to the contrary.

(4) The payment categories and dol-
lar limitations are as follows:

PAYMENT CATEGORY AND DOLLAR LIMITATION

(i) Federal supplemental security income ben-
efit only.—$200.

Recipients whose records indicate eligi-
bility for Federal supplemental security in-
come benefits for the month before the
month the dollar limitation was first exceed-
ed.

(ii) Federal supplemental security income ben-
efit and optional supplementation, or optional
supplementation only.—$700

Recipients whose records indicate they
were eligible for Federal supplemental secu-
rity income benefits plus federally-adminis-
tered optional supplementation, or eligible
for federally-administered optional sup-
plementation only, for the month before the
month the dollar limitation was first exceed-
ed.

(iii) Federal supplemental security income
benefit and mandatory or other supplemen-
tation, or mandatory supplementation only.—
$2,000

Recipients whose records show eligibility
for Federal supplemental security income
benefits and federally-administered manda-
tory supplementation or essential person in-
crement for the month before the month the
dollar limitation was first exceeded. This
category also includes those eligible for fed-
erally-administered mandatory supplemen-
tation only and those eligible for Federal
supplemental security income benefits plus
an essential person increment and federally-
administered optional supplementation.

[43 FR 18170, Apr. 28, 1978, as amended at 65
FR 40495, June 30, 2000]

§416.1338 If you are participating in
an appropriate program of voca-
tional rehabilitation services, em-
ployment services, or other support
services.

(@) When may your benefits based on
disability or blindness be continued? Your
benefits based on disability or blind-
ness may be continued after your im-
pairment is no longer disabling, you
are no longer blind as determined
under §416.986(a)(1), (a)(2) or (b), or
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your disability has ended as deter-
mined under §416.987(b) and (e)(1) in an
age-18 redetermination, if—

(1) You are participating in an appro-
priate program of vocational rehabili-
tation services, employment services,
or other support services, as described
in paragraphs (c) and (d) of this sec-
tion;

(2) You began participating in the
program before the date your disability
or blindness ended; and

(3) We have determined under para-
graph (e) of this section that your com-
pletion of the program, or your con-
tinuation in the program for a specified
period of time, will increase the likeli-
hood that you will not have to return
to the disability or blindness benefit
rolls.

(b) When will we stop your benefits? We
generally will stop your benefits with
the earliest of these months—

(1) The month in which you complete
the program; or

(2) The month in which you stop par-
ticipating in the program for any rea-
son (see paragraph (d) of this section
for what we mean by “‘participating”
in the program); or

(3) The month in which we determine
under paragraph (e) of this section that
your continuing participation in the
program will no longer increase the
likelihood that you will not have to re-
turn to the disability or blindness ben-
efit rolls.

Exception to paragraph (b): In no case
will we stop your benefits with a
month earlier than the second month
after the month your disability or
blindness ends, provided that you are
otherwise eligible for benefits through
such month.

(c) What is an appropriate program of
vocational rehabilitation services, employ-
ment services, or other support services?
An appropriate program of vocational
rehabilitation services, employment
services, or other support services
means—

(1) A program that is carried out
under an individual work plan with an
employment network under the Ticket
to Work and Self-Sufficiency Program
under part 411 of this chapter;

(2) A program that is carried out
under an individualized plan for em-
ployment with—
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(i) A State vocational rehabilitation
agency (i.e., a State agency admin-
istering or supervising the administra-
tion of a State plan approved under
title | of the Rehabilitation Act of 1973,
as amended (29 U.S.C. 720-751)) under 34
CFR part 361; or

(ii) An organization administering a
Vocational Rehabilitation Services
Project for American Indians with Dis-
abilities authorized under section 121 of
part C of title | of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 741);

(3) A program of vocational rehabili-
tation services, employment services,
or other support services that is car-
ried out under a similar, individualized
written employment plan with—

(i) An agency of the Federal govern-
ment (for example, the Department of
Veterans Affairs);

(i) A one-stop delivery system or
specialized one-stop center described in
section 134(c) of the Workforce Invest-
ment Act of 1998 (29 U.S.C. 2864(c)); or

(iii) Another provider of services ap-
proved by us; providers we may ap-
prove include, but are not limited to—

(A) A public or private organizations
with expertise in the delivery or co-
ordination of vocational rehabilitation
services, employment services, or other
support services; or

(B) A public, private or parochial
school that provides or coordinates a
program of vocational rehabilitation
services, employment services, or other
support services carried out under an
individualized program or plan;

(4) An individualized education pro-
gram developed under policies and pro-
cedures approved by the Secretary of
Education for assistance to States for
the education of individuals with dis-
abilities under the Individuals with
Disabilities Education Act, as amended
(20 U.S.C. 1400 et seq.); you must be age
18 through age 21 for this provision to
apply.

(d) When are you participating in the
program? (1) You are participating in a
program described in paragraph (c)(1),
(c)(2) or (c)(3) of this section when you
are taking part in the activities and
services outlined in your individual
work plan, your individualized plan for
employment, or your similar individ-
ualized written employment plan, as
appropriate.
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(2) If you are a student age 18
through 21 receiving services under an
individualized education program de-
scribed in paragraph (c)(4) of this sec-
tion, you are participating in your pro-
gram when you are taking part in the
activities and services outlined in your
program or plan.

(3) You are participating in your pro-
gram under paragraph (d)(1) or (2) of
this section during temporary inter-
ruptions in your program. For an inter-
ruption to be considered temporary,
you must resume taking part in the ac-
tivities and services outlined in your
plan or program, as appropriate, no
more than three months after the
month the interruption occurred.

(e) How will we determine whether or
not your completion of the program, or
your continuation in the program for a
specified period of time, will increase the
likelihood that you will not have to return
to the disability or blindness benefit rolls?
(1) We will determine that your com-
pletion of the program, or your con-
tinuation in the program for a specified
period of time, will increase the likeli-
hood that you will not have to return
to the disability or blindness benefit
rolls if your completion of or your con-
tinuation in the program will provide
you with—

(i) Work experience (see §416.965) so
that you would more likely be able to
do past relevant work (see §416.960(b)),
despite a possible future reduction in
your residual functional capacity (see
§416.945); or

(ii) Education (see §416.964) and/or
skilled or semi-skilled work experience
(see §416.968) so that you would more
likely be able to adjust to other work
that exists in the national economy
(see §416.960(c)), despite a possible fu-
ture reduction in your residual func-
tional capacity (see §416.945).

(2) If you are a student age 18
through age 21 participating in an indi-
vidualized education program described
in paragraph (c)(4) of this section, we
will find that your completion of or
continuation in the program will in-
crease the likelihood that you will not
have to return to the disability or
blindness benefit rolls.

(3) If you are receiving transition
services after having completed an in-
dividualized education program as de-
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scribed in paragraph (e)(2) of this sec-
tion, we will determine that the transi-
tion services will increase the likeli-
hood that you will not have to return
to the disability benefit rolls if they
meet the requirements in paragraph
(e)(1) of this section.

[70 FR 36508, June 24, 2005]

§416.1339 Suspension due to flight to
avoid criminal prosecution or cus-
tody or confinement after convic-
tion, or due to violation of proba-
tion or parole.

(a) Basis for suspension. An individual
is ineligible for SSI benefits for any
month during which he or she is—

(1) Fleeing to avoid prosecution for a
crime, or an attempt to commit a
crime, which is a felony under the laws
of the place from which the individual
flees (or which, in the case of the State
of New Jersey, is a high misdemeanor
under the laws of that State); or

(2) Fleeing to avoid custody or con-
finement after conviction for a crime,
or an attempt to commit a crime,
which is a felony under the laws of the
place from which the individual flees
(or which, in the case of the State of
New Jersey, is a high misdemeanor
under the laws of that State); or

(3) Violating a condition of probation
or parole imposed under Federal or
State law.

(b) Suspension effective date. (1) Sus-
pension of benefit payments because an
individual is a fugitive as described in
paragraph (a)(1) or (a)(2) of this section
or a probation or parole violator as de-
scribed in paragraph (a)(3) of this sec-
tion is effective with the first day of
whichever of the following months is
earlier—

(i) The month in which a warrant or
order for the individual’s arrest or ap-
prehension, an order requiring the indi-
vidual’s appearance before a court or
other appropriate tribunal (e.g., a pa-
role board), or similar order is issued
by a court or other duly authorized tri-
bunal on the basis of an appropriate
finding that the individual—

(A) Is fleeing, or has fled, to avoid
prosecution as described in paragraph
(a)(1) of this section;

1126



