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time set for the hearing. You must
state the reason for your objection and
state the time and place you want the
hearing to be held. If at all possible,
the request should be in writing. The
administrative law judge will change
the time or place of the hearing if you
have good cause, as determined under
paragraph (e) and (f) of this section.
Section 416.1438 provides procedures we
will follow when you do not respond to
a notice of hearing.

(e) Good cause for changing the time or
place. If you have been scheduled to ap-
pear by video teleconferencing at the
place of your hearing and you notify
the ALJ as provided in paragraph (d) of
this section that you object to appear-
ing in that way, the administrative law
judge will find your wish not to appear
by video teleconferencing to be a good
reason for changing the time or place
of your scheduled hearing and will re-
schedule your hearing for a time and
place at which you may make your ap-
pearance before the administrative law
judge in person. The administrative
law judge will also find good cause for
changing the time or place of your
scheduled hearing, and will reschedule
your hearing, if your reason is one of
the following circumstances and is sup-
ported by the evidence:

(1) You or your representative are
unable to attend or to travel to the
scheduled hearing because of a serious
physical or mental condition, incapaci-
tating injury, or death in the family;
or

(2) Severe weather conditions make
it impossible to travel to the hearing.

(f) Good cause in other circumstances.
In determining whether good cause ex-
ists in circumstances other than those
set out in paragraph (e) of this section,
the administrative law judge will con-
sider your reason for requesting the
change, the facts supporting it, and the
impact of the proposed change on the
efficient administration of the hearing
process. Factors affecting the impact
of the change include, but are not lim-
ited to, the effect on the processing of
other scheduled hearings, delays which
might occur in rescheduling your hear-
ing, and whether any prior changes
were granted to you. Examples of such
other circumstances, which you might
give for requesting a change in the
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time or place of the hearing, include,
but are not limited to, the following:
(1) You have attempted to obtain a

representative but need additional
time;
(2) Your representative was ap-

pointed within 30 days of the scheduled
hearing and needs additional time to
prepare for the hearing;

(3) Your representative has a prior
commitment to be in court or at an-
other administrative hearing on the
date scheduled for the hearing;

(4) A witness who will testify to facts
material to your case would be un-
available to attend the scheduled hear-
ing and the evidence cannot be other-
wise obtained;

(5) Transportation is not readily
available for you to travel to the hear-
ng;

(6) You live closer to another hearing
site; or

(7) You are unrepresented, and you
are unable to respond to the notice of
hearing because of any physical, men-
tal, educational, or linguistic limita-
tions (including any lack of facility
with the English language) which you
may have.

[68 FR 5220, Feb. 3, 2003]

§416.1438 Notice of a hearing before
an administrative law judge.

(a) Issuing the notice. After the ad-
ministrative law judge sets the time
and place of the hearing, we will mail
notice of the hearing to you at your
last known address, or give the notice
to you by personal service, unless you
have indicated in writing that you do
not wish to receive this notice. The no-
tice will be mailed or served at least 20
days before the hearing.

(b) Notice information. The notice of
hearing will contain a statement of the
specific issues to be decided and tell
you that you may designate a person to
represent you during the proceedings.
The notice will also contain an expla-
nation of the procedures for requesting
a change in the time or place of your
hearing, a reminder that if you fail to
appear at your scheduled hearing with-
out good cause the ALJ may dismiss
your hearing request, and other infor-
mation about the scheduling and con-
duct of your hearing. You will also be
told if your appearance or that of any
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other party or witness is scheduled to
be made by video teleconferencing
rather than in person. If we have sched-
uled you to appear at the hearing by
video teleconferencing, the notice of
hearing will tell you that the scheduled
place for the hearing is a teleconfer-
encing site and explain what it means
to appear at your hearing by video
teleconferencing. The notice will also
tell you how you may let us know if
you do not want to appear in this way
and want, instead, to have your hear-
ing at a time and place where you may
appear in person before the ALJ.

(c) Acknowledging the notice of hear-
ing. The notice of hearing will ask you
to return a form to let us know that
you received the notice. If you or your
representative do not acknowledge re-
ceipt of the notice of hearing, we will
attempt to contact you for an expla-
nation. If you tell us that you did not
receive the notice of hearing, an
amended notice will be sent to you by
certified mail. See §416.1436 for the pro-
cedures we will follow in deciding
whether the time or place of your
scheduled hearing will be changed if
you do not respond to the notice of
hearing.

[68 FR 5220, Feb. 3, 2003]

§416.1439 Objections to the issues.

If you object to the issues to be de-
cided upon at the hearing, you must
notify the administrative law judge in
writing at the earliest possible oppor-
tunity before the time set for the hear-
ing. You must state the reasons for
your objections. The administrative
law judge shall make a decision on
your objections either in writing or at
the hearing.

§416.1440 Disqualification of the ad-
ministrative law judge.

An administrative law judge shall
not conduct a hearing if he or she is
prejudiced or partial with respect to
any party or has any interest in the
matter pending for decision. If you ob-
ject to the administrative law judge
who will conduct the hearing, you
must notify the administrative law
judge at your earliest opportunity. The
administrative law judge shall consider
your objections and shall decide wheth-
er to proceed with the hearing or with-
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draw. If he or she withdraws, the Asso-
ciate Commissioner for Hearings and
Appeals, or his or her delegate, will ap-
point another administrative law judge
to conduct the hearing. If the adminis-
trative law judge does not withdraw,
you may, after the hearing, present
your objections to the Appeals Council
as reasons why the hearing decision
should be revised or a new hearing held

before another administrative law
judge.
§416.1441 Prehearing case review.

(a) General. After a hearing is re-

quested but before it is held, we may,
for the purposes of a prehearing case
review, forward the case to the compo-
nent of our office (including a State
agency) that issued the determination
being reviewed. That component will
decide whether the determination may
be revised. A revised determination
may be wholly or partially favorable to
you. A prehearing case review will not
delay the scheduling of a hearing un-
less you agree to continue the review
and delay the hearing. If the pre-
hearing case review is not completed
before the date of the hearing, the case
will be sent to the administrative law
judge unless a favorable revised deter-
mination is in process or you and the
other parties to the hearing agree in
writing to delay the hearing until the
review is completed.

(b) When a prehearing case review may
be conducted. We may conduct a pre-
hearing case review if—

(1) Additional evidence is submitted;

(2) There is an indication that addi-
tional evidence is available;

(3) There is a change in the law or
regulation; or

(4) There is an error in the file or
some other indication that the prior
determination may be revised.

(c) Notice of a prehearing revised deter-
mination. If we revise the determina-
tion in a prehearing case review, we
shall mail written notice of the revised
determination to all parties at their
last known address. We will state the
basis for the revised determination and
advise all parties of their right to re-
quest a hearing on the revised deter-
mination within 60 days after the date
of receiving this notice.
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