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(2) The pass-along requirements 
apply to both optional State supple-
mentary payments of the type de-
scribed in § 416.2001(a) and mandatory 
minimum State supplementary pay-
ments as described in § 416.2001(c), 
whether or not these State supple-
mentary payments are Federally ad-
ministered. 

(3) The requirements apply to State 
supplementary payments both for re-
cipients who receive Federal SSI bene-
fits and those who, because of count-
able income, receive only a State sup-
plementary payment. 

(4) The requirements apply to State 
supplementary payments for recipients 
eligible for a State supplementary pay-
ment on or after June 30, 1977. 

(5) Supplementary payments made by 
a State include payments made by a 
political subdivision (including Indian 
tribes) where— 

(i) The payment levels are set by the 
State; and 

(ii) The payments are funded in 
whole or in part by the State. 

[52 FR 36241, Sept. 28, 1987, as amended at 54 
FR 19165, May 4, 1989; 62 FR 38455, July 18, 
1997] 

§ 416.2096 Basic pass-along rules. 
(a) State agreements to maintain sup-

plementary payment levels. (1) In order 
to be eligible to receive Medicaid reim-
bursement, any State that makes sup-
plementary payments, other than pay-
ments to residents of Medicaid facili-
ties where Medicaid pays more than 50 
percent of the cost of their care (see 
paragraph (d) of this section for defini-
tion of Medicaid facility and § 416.414 
for discussion of the reduced SSI ben-
efit amount payable to residents of 
Medicaid facilities), on or after June 
30, 1977, must have in effect an agree-
ment with the Commissioner. In this 
agreement— 

(i) The State must agree to continue 
to make the supplementary payments; 

(ii) For months from July 1977 
through March 1983, the State must 
agree to maintain the supplementary 
payments at levels at least equal to the 
December 1976 levels (or, if a State first 
makes supplementary payments after 
December 1976, the levels for the first 
month the State makes supplementary 
payments). For months in the period 

July 1, 1982 through March 31, 1983, a 
State may elect to maintain the levels 
described in paragraph (b)(2) of this 
section; and 

(iii) For months after March 1983, the 
State must agree to maintain supple-
mentary payments at least sufficient 
to maintain the combined supple-
mentary/SSI payment levels in effect 
in March 1983, increased by any subse-
quent SSI benefit increases, except as 
provided in § 416.2097(b) and § 416.2097(c). 

(2) We will find that the State has 
met the requirements of paragraph 
(a)(1) of this section if the State has 
the appropriate agreement in effect 
and complies with the conditions in ei-
ther paragraph (b) or (c) of this section. 
We will consider a State to have made 
supplementary payments on or after 
June 30, 1977, unless the State furnishes 
us satisfactory evidence to the con-
trary. 

(b) Meeting the pass-along require-
ments—supplementary payment levels. 
The provisions of this paragraph do not 
apply to the supplementary payment 
level for residents of Medicaid facilities 
(see paragraph (d) of this section). 

(1) We will consider a State to have 
met the requirements for maintaining 
its supplementary payment levels (de-
scribed in § 416.2098) for a particular 
month or months after March 1983 if 
the combined supplementary/SSI pay-
ment levels have not been reduced 
below the levels in effect in March 1983 
(or if a State first made supplementary 
payments after March 1983, the com-
bined supplementary/SSI payment lev-
els in effect the first month the State 
made supplementary payments), in-
creased by any subsequent Federal SSI 
benefit increases, except as provided in 
§ 416.2097(b) and § 416.2097(c). We will 
consider a State to have met the re-
quirements for maintaining its supple-
mentary payment levels for a par-
ticular month or months between June 
1977 and April 1983 if the supple-
mentary payment levels have not been 
reduced below the levels in effect in 
December 1976 (or if a State first made 
supplementary payments after Decem-
ber 1976, the levels in effect the first 
month the State made supplementary 
payments, or in certain cases described 
in paragraph (b)(2) of this section, the 
levels in effect in December 1981.) 
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(2) We will also consider a State to 
have met the requirements for main-
taining its supplementary payment 
levels for a particular month or 
months in the period July 1, 1982, 
through March 31, 1983, if the State had 
met the requirements of paragraph (c) 
of this section for a particular month 
or months in the 12-month period July 
1, 1981 through June 30, 1982, and, with 
respect to any month in the period 
July 1, 1982 through March 31, 1983, the 
State maintained the payment levels 
in effect in December 1981. 

(3) If a State reduced any of its sup-
plementary payment levels for a month 
or months within any 12-month period 
beginning with the effective date of a 
Federal benefit increase, we will con-
sider the State to have met the re-
quirement to maintain its supple-
mentary payment levels if— 

(i) Within 12 months after the rel-
evant 12-month period, the State re-
stores the levels retroactively; and 

(ii) The State makes a single retro-
active benefit payment to each of the 
beneficiaries eligible for the retro-
active payment. 

(c) Meeting the passalong requirement— 
total expenditures. Exception— The pro-
visions of this paragraph do not apply 
to the supplementary payment level 
for residents of Medicaid facilities (see 
paragraph (d) of this section). 

(1) If a State does not meet the condi-
tions in paragraph (b) of this section, 
we will consider a State to have met 
the requirement for maintaining sup-
plementary payment levels for a par-
ticular month or months if total State 
expenditures for supplementary pay-
ments in the 12-month period within 
which the month or months fall, begin-
ning on the effective date of a Federal 
SSI benefit increase, are at least equal 
to the total State expenditures for sup-
plementary payments in the 12-month 
period immediately before the Federal 
SSI benefit increase provided that the 
State was in compliance for such pre-
ceding 12-month period. The combined 
Federal/State payment level for those 
persons receiving a mandatory min-
imum State supplementary payment 
can be no lower than the recipient’s 
total income for December 1973 as de-
fined in section 212(a)(3)(B) of Pub. L. 
93–66. 

(2) If total State expenditures in the 
relevant 12-month period are less than 
the total expenditures in the preceding 
12-month period (a ‘‘shortfall’’), we also 
will consider a State to have met the 
requirement for maintaining supple-
mentary payment levels for the rel-
evant 12-month period if in the fol-
lowing 12-month period the State in-
creases the total expenditures required 
for that period by an amount at least 
equal to the amount of the shortfall in 
the relevant 12-month period. The in-
creased amount up to the amount need-
ed to correct the shortfall shall be 
deemed to be an expenditure in the rel-
evant 12-month period, for pass-along 
purposes only. (See paragraph (c)(5) of 
this section.) 

(3)(i) Exception for the 6-month pe-
riod from July 1, 1983 through Decem-
ber 31, 1983: We will consider the State 
to have met the total-expenditures re-
quirement for the 6-month period July 
1, 1983 through December 31, 1983, if— 

(A) Total expenditures for State sup-
plementary payments for the period 
July 1, 1983 through December 31, 1983, 
equal or exceed the total of such ex-
penditures for the period July l, 1982 
through December 31, 1982; 

(B) Total expenditures for State sup-
plementary payments for the period 
January 1, 1983 through December 31, 
1983, equal or exceed the total of such 
expenditures for the period January 1, 
1982 through December 31, 1982; or 

(C) Total expenditures for State sup-
plementary payments for the period 
July 1, 1983 through December 31, 1983 
equal or exceed one-half of the total of 
such expenditures for the period July 1, 
1982 through June 30, 1983. The provi-
sions of paragraphs (c)(4) and (c)(5) of 
this section and of § 416.2099 (b), (c), and 
(d) shall apply to this 6-month period 
in the same manner as they apply to 
the 12-month periods referred to there-
in. 

(ii) Exception for the 12-month period 
ending June 30, 1981: If a State did not 
meet the conditions in paragraph (b) of 
this section, we will consider a State to 
have met the maintenance-of-supple-
mentary-payment-levels requirement 
for this 12-month period if the State’s 
expenditures for supplementary pay-
ments in that period were at least 
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equal to its expenditures for such pay-
ments for the 12-month period ending 
June 30, 1977 (or, if the State made no 
supplementary payments in that pe-
riod, the expenditures for the first 12- 
month period ending June 30 in which 
the State made such payments); if a 
State made additional State supple-
mentary payments during the period 
July 1, 1981 through June 30, 1982, in 
order to make up a shortfall in the 12- 
month period ending June 30, 1981 (de-
termined by a comparison with the pre-
ceding 12-month period) which later re-
sulted in an excess payment (deter-
mined by comparison with the 12- 
month period July 1, 1976 through June 
30, 1977) we will credit the State with 
the amount of the excess payments if 
the State so requests. This credit will 
be applied to any shortfall(s) in total 
expenditures (should one exist) in any 
period(s) ending on or before December 
31, 1986. 

(4) Total State expenditures for sup-
plementary payments are the State’s 
total payments for both mandatory 
minimum and optional State supple-
mentary payments in the appropriate 
12-month period less any amounts 
deemed to be expenditures for another 
12-month period under paragraph (c)(2) 
of this section, less the amount of any 
payments recovered and other adjust-
ments made in that period. Total State 
expenditures do not include State ad-
ministrative expenses, interim assist-
ance payments, vendor payments, or 
payments made under other Federal 
programs, such as titles IV, XIX, or XX 
of the Social Security Act. 

(5) Adjustments in total State sup-
plementary payments made after the 
expiration of the relevant 12-month pe-
riod for purposes of meeting total 
State expenditures under paragraph (c) 
of this section shall be considered a 
State expenditure in the relevant 12- 
month period only for purposes of the 
pass-along requirement. For purposes 
of § 416.2090 of this part, which discusses 
the rules for limitation on fiscal liabil-
ity of States (hold harmless), these ret-
roactive adjustments are State expend-
itures when made and shall be counted 
as a State expenditure in the fiscal 
year in which the adjustments are 
made. 

(6) To determine whether a State’s 
expenditures for supplementary pay-
ments in the 12-month period begin-
ning on the effective date of any in-
crease in the level of SSI benefits are 
not less than the State’s expenditures 
for the payments in the preceding 12- 
month period, in computing the State’s 
expenditures, we disregard, pursuant to 
a one-time election of the State, all ex-
penditures by the State for the retro-
active supplementary payments that 
are required to be made under the Sul-
livan v. Zebley, 493 U.S. 521 (1990) class 
action. 

(d) Payments to residents to Medicaid 
facilities. A Medicaid facility is a med-
ical care facility where Medicaid pays 
more than 50 percent of the cost of a 
person’s care. In order to be eligible to 
receive Medicaid reimbursement, any 
State that has a supplementary pay-
ment level for residents of Medicaid fa-
cilities on or after October 1, 1987, must 
have in effect an agreement with the 
Commissioner to maintain such supple-
mentary payment level at least equal 
to the October 1987 level (or if a State 
first makes such supplementary pay-
ments after October 1, 1987, but before 
July 1, 1988, the level for the first 
month the State makes such supple-
mentary payments). 

[52 FR 36241, Sept. 28, 1987, as amended at 54 
FR 19165, May 4, 1989; 56 FR 55453, Oct. 28, 
1991; 62 FR 30984, June 6, 1997; 62 FR 38455, 
July 18, 1997; 65 FR 16815, Mar. 30, 2000] 

§ 416.2097 Combined supplementary/ 
SSI payment levels. 

(a) Other than the level for residents 
of Medicaid facilities (see paragraph (d) 
of this section), the combined supple-
mentary/SSI payment level for each 
payment category that must be pro-
vided in any month after March 1983 
(or if a State first made supplementary 
payments after March 1983, the com-
bined supplementary SSI payment lev-
els in effect the first month the State 
made supplementary payments) in 
order for a State to meet the require-
ment of the first sentence of 
§ 416.2096(b) is the sum of— 

(1) The SSI Federal benefit rate 
(FBR) for March 1983 for a recipient 
with no countable income; 
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