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§416.542 Underpayments—to
underpaid amount is payable.

(a) Underpaid recipient alive—under-
payment payable. (1) If an underpaid re-
cipient is alive, the amount of any un-
derpayment due him or her will be paid
to him or her in a separate payment or
by increasing the amount of his or her
monthly payment. If the underpaid
amount meets the formula in §416.545
and one of the exceptions does not
apply, the amount of any past-due ben-
efits will be paid in installments.

(2) If an underpaid recipient whose
drug addiction or alcoholism is a con-
tributing factor material to the deter-
mination of disability (as described in
§416.935) is alive, the amount of any un-
derpayment due the recipient will be
paid through his or her representative
payee in installment payments. No un-
derpayment may be paid directly to
the recipient. If the recipient dies be-
fore we have paid all benefits due
through his or her representative
payee, we will follow the rules which
apply to underpayments for the pay-
ment of any remaining amounts due to
any eligible survivor of a deceased re-
cipient as described in paragraph (b) of
this section.

(3) If an underpaid individual under
age 18 is alive and has a representative
payee and is due past-due benefits
which meet the formula in §416.546,
SSA will pay the past-due benefits into
the dedicated account described in
§416.640(e). If the underpaid individual
dies before the benefits have been de-
posited into the account, we will follow
the rules which apply to underpay-
ments for the payment of any unpaid
amount due to any eligible survivor of
a deceased individual as described in
paragraph (b) of this section.

(b) Underpaid recipient deceased—un-
derpaid amount payable to survivor. (1) If
a recipient dies before we have paid all
benefits due or before the recipient en-
dorses the check for the correct pay-
ment, we may pay the amount due to
the deceased recipient’s surviving eligi-
ble spouse or to his or her surviving
spouse who was living with the under-
paid recipient within the meaning of
section 202(i) of the Act (see §404.347) in
the month he or she died or within 6
months immediately preceding the
month of death.
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(2) If the deceased underpaid recipi-
ent was a disabled or blind child when
the underpayment occurred, the under-
paid amount may be paid to the nat-
ural or adoptive parent(s) of the under-
paid recipient who lived with the un-
derpaid recipient in the month he or
she died or within the 6 months pre-
ceding death. We consider the under-
paid recipient to have been living with
the natural or adoptive parent(s) in the
period if the underpaid recipient satis-
fies the “living with’ criteria we use
when applying §416.1165 or would have
satisfied the criteria had his or her
death not precluded the application of
such criteria throughout a month.

(3) If the deceased individual was liv-
ing with his or her spouse within the
meaning of section 202(i) of the Act in
the month of death or within 6 months
immediately preceding the month of
death, and was also living with his or
her natural or adoptive parent(s) in the
month of death or within 6 months pre-
ceding the month of death, we will pay
the parent(s) any SSI underpayment
due the deceased individual for months
he or she was a blind or disabled child
and we will pay the spouse any SSI un-
derpayment due the deceased indi-
vidual for months he or she no longer
met the definition of ‘“‘child” as set
forth at §416.1856. If no parent(s) can be
paid in such cases due to death or other
reason, then we will pay the SSI under-
payment due the deceased individual
for months he or she was a blind or dis-
abled child to the spouse.

(4) No benefits may be paid to the es-
tate of any underpaid recipient, the es-
tate of the surviving spouse, the estate
of a parent, or to any survivor other
than those listed in paragraph (b) (1)
through (3) of this section. Payment of
an underpaid amount to an ineligible
spouse or surviving parent(s) may only
be made for benefits payable for
months after May 1986. Payment to
surviving parent(s) may be made only
for months of eligibility during which
the deceased underpaid recipient was a
child. We will not pay benefits to a sur-
vivor other than the eligible spouse
who requests payment of an underpaid
amount more than 24 months after the
month of the individual’s death.

(c) Underpaid recipient’s death caused
by an intentional act. No benefits due
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the deceased individual may be paid to
a survivor found guilty by a court of
competent jurisdiction of intentionally
causing the underpaid recipient’s
death.

[40 FR 47763, Oct. 10, 1975, as amended at 58
FR 52913, Oct. 13, 1993; 60 FR 8149, Feb. 10,
1995; 61 FR 67206, Dec. 20, 1996]

§416.543 Underpayments—applied to
reduce overpayments.

We apply any underpayment due an
individual to reduce any overpayment
to that individual that we determine to
exist (see §416.558) for a different pe-
riod, unless we have waived recovery of
the overpayment under the provisions
of §§416.550 through 416.556. Similarly,
when an underpaid recipient dies, we
first apply any amounts due the de-
ceased recipient that would be payable
to a survivor under §416.542(b) against
any overpayment to the survivor un-
less we have waived recovery of such
overpayment under the provisions of
§§416.550 through 416.556.

Example: A disabled child, eligible for pay-
ments under title XVI, and his parent, also
an eligible individual receiving payments
under title XVI, were living together. The
disabled child dies at a time when he was un-
derpaid $100. The deceased child’s underpaid
benefit is payable to the surviving parent.
However, since the parent must repay an SSI
overpayment of $225 on his own record, the
$100 underpayment will be applied to reduce
the parent’s own overpayment to $125.

[58 FR 52913, Oct. 13, 1993]

§416.544 Paying benefits in install-

ments: Drug addiction or alco-
holism.
(a) General. For disabled recipients

who receive benefit payments through
a representative payee because drug
addiction or alcoholism is a contrib-
uting factor material to the determina-
tion of disability, certain amounts due
the recipient for a past period will be
paid in installments. The amounts sub-
ject to payment in installments in-
clude:

(1) Benefits due but unpaid which ac-
crued prior to the month payment was
effectuated,;

(2) Benefits due but unpaid which ac-
crued during a period of suspension for
which the recipient was subsequently
determined to have been eligible; and
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(3) Any adjustment to benefits which
results in an accrual of unpaid benefits.

(b) Installment formula. Except as pro-
vided in paragraph (c) of this section,
the amount of the installment pay-
ment in any month is limited so that
the sum of (1) the amount due for a
past period (and payable under para-
graph (a) of this section) paid in such
month and (2) the amount of any cur-
rent benefit due cannot exceed twice
the Federal Benefit Rate plus any fed-
erally-administered State supplemen-
tation payable to an eligible individual
for the preceding month.

(c) Exception to installment limitation.
An exception to the installment pay-
ment limitation in paragraph (b) of
this section can be granted for the first
month in which a recipient accrues
benefit amounts subject to payment in
installments if the recipient has unpaid
housing expenses which result in a high
risk of homelessness for the recipient.
In that case, the benefit payment may
be increased by the amount of the un-
paid housing expenses so long as that
increase does not exceed the amount of
benefits which accrued during the most
recent period of nonpayment. We con-
sider a person to be at risk of home-
lessness if continued nonpayment of
the outstanding housing expenses is
likely to result in the person losing his
or her place to live or if past non-
payment of housing expenses has re-
sulted in the person having no appro-
priate personal place to live. In deter-
mining whether this exception applies,
we will ask for evidence of outstanding
housing expenses that shows that the
person is likely to lose or has already
lost his or her place to live. For pur-
poses of this section, homelessness is
the state of not being under the control
of any public institution and having no
appropriate personal place to live.
Housing expenses include charges for
all items required to maintain shelter
(for example, mortgage payments, rent,
heating fuel, and electricity).

(d) Payment through a representative
payee. If the recipient does not have a
representative payee, payment of
amounts subject to installments can-
not be made until a representative
payee is selected.

(e) Underpaid recipient no longer eligi-
ble. In the case of a recipient who is no

906



