Social Security Administration

§498.127 Judicial review.

Sections 1129 and 1140 of the Social
Security Act authorize judicial review
of any penalty and assessment, as ap-
plicable, that has become final. Judi-
cial review may be sought by a re-
spondent only in regard to a penalty
and assessment, as applicable, with re-
spect to which the respondent re-
quested a hearing, unless the failure or
neglect to urge such objection is ex-
cused by the court because of extraor-
dinary circumstances.

[61 FR 18080, Apr. 24, 1996]

§498.128 Collection of penalty and as-
sessment.

(a) Once a determination has become
final, collection of any penalty and as-
sessment, as applicable, will be the re-
sponsibility of the Commissioner or his
or her designee.

(b) In cases brought under section
1129 of the Social Security Act, a pen-
alty and assessment, as applicable, im-
posed under this part may be com-
promised by the Commissioner or his
or her designee and may be recovered
in a civil action brought in the United
States District Court for the district
where the violation occurred or where
the respondent resides.

(¢) In cases brought under section
1140 of the Social Security Act, a pen-
alty imposed under this part may be
compromised by the Commissioner or
his or her designee and may be recov-
ered in a civil action brought in the
United States district court for the dis-
trict where, as determined by the Com-
missioner, the:

(1) Violations referred to in
§498.102(c) or (d) occurred; or

(2) Respondent resides; or

(3) Respondent has its principal of-
fice; or

(4) Respondent may be found.

(d) As specifically provided under the
Social Security Act, in cases brought
under section 1129 of the Social Secu-
rity Act, the amount of a penalty and
assessment, as applicable, when finally
determined, or the amount agreed upon
in compromise, may also be deducted
from:

(1) Monthly title 11, title VIII, or
title XVI payments, notwithstanding
section 207 of the Social Security Act

§498.201

as made applicable to title XVI by sec-
tion 1631(d)(1) of the Social Security
Act;

(2) A tax refund to which a person is
entitled to after notice to the Sec-
retary of the Treasury under 31 U.S.C.
§3720A;

(3) By authorities provided under the
Debt Collection Act of 1982, as amend-
ed, 31 U.S.C. 3711, to the extent applica-
ble to debts arising under the Social
Security Act; or

(4) Any combination of the foregoing.

(e) Matters that were raised or that
could have been raised in a hearing be-
fore an administrative law judge or in
an appeal to the United States Court of
Appeals under sections 1129 or 1140 of
the Social Security Act may not be
raised as a defense in a civil action by
the United States to collect a penalty
and assessment, as applicable, under
this part.

[60 FR 58226, Nov. 27, 1995, as amended at 61
FR 18080, Apr. 24, 1996; 71 FR 28581, May 17,
2006]

§498.129 Notice to other agencies.

As provided in section 1129 of the So-
cial Security Act, when a determina-
tion to impose a penalty and assess-
ment, as applicable, with respect to a
physician or medical provider becomes
final, the Office of the Inspector Gen-
eral will notify the Secretary of the
final determination and the reasons
therefore.

[61 FR 18081, Apr. 24, 1996]

§498.132 Limitations.

The Office of the Inspector General
may initiate a proceeding in accord-
ance with §498.109(a) to determine
whether to impose a penalty and as-
sessment, as applicable—

(@) In cases brought under section
1129 of the Social Security Act, after
receiving authorization from the At-
torney General pursuant to procedures
agreed upon by the Inspector General
and the Attorney General; and

(b) Within 6 years from the date on
which the violation was committed.

[61 FR 18081, Apr. 24, 1996]

§498.201 Definitions.
As used in this part—
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§498.202

ALJ refers to an Administrative Law
Judge of the Departmental Appeals
Board.

Civil monetary penalty cases refer to
all proceedings arising under any of the
statutory bases for which the Inspector
General, Social Security Administra-
tion has been delegated authority to
impose civil monetary penalties.

DAB refers to the Departmental Ap-
peals Board of the U.S. Department of
Health and Human Services.

[61 FR 65468, Dec. 13, 1996]

§498.202 Hearing before an adminis-
trative law judge.

(a) A party sanctioned under any cri-
teria specified in §§498.100 through
498.132 may request a hearing before an
ALJ.

(b) In civil monetary penalty cases,
the parties to a hearing will consist of
the respondent and the Inspector Gen-
eral.

(c) The request for a hearing must be:

(1) In writing and signed by the re-
spondent or by the respondent’s attor-
ney; and

(2) Filed within 60 days after the no-
tice, provided in accordance with
§498.109, is received by the respondent
or upon a showing of good cause, the
time permitted by an ALJ.

(d) The request for a hearing shall
contain a statement as to the:

(1) Specific issues or findings of fact
and conclusions of law in the notice
letter with which the respondent dis-
agrees; and

(2) Basis for the respondent’s conten-
tion that the specific issues or findings
and conclusions were incorrect.

(e) For purposes of this section, the
date of receipt of the notice letter will
be presumed to be five days after the
date of such notice, unless there is a
reasonable showing to the contrary.

(f) The ALJ shall dismiss a hearing
request where:

(1) The respondent’s hearing request
is not filed in a timely manner and the
respondent fails to demonstrate good
cause for such failure;

(2) The respondent withdraws or
abandons respondent’s request for a
hearing; or

(3) The respondent’s hearing request
fails to raise any issue which may
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properly be addressed
under this part.

[61 FR 65468, Dec. 13, 1996]

in a hearing

§498.203 Rights of parties.

(a) Except as otherwise limited by
this part, all parties may:

(1) Be accompanied, represented, and
advised by an attorney;

(2) Participate in any conference held
by the ALJ;

(3) Conduct discovery of documents
as permitted by this part;

(4) Agree to stipulations of fact or
law which will be made part of the
record;

(5) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine wit-
nesses;

(7) Present oral arguments at the
hearing as permitted by the ALJ; and

(8) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing.

(b) Fees for any services performed
on behalf of a party by an attorney are
not subject to the provisions of section
206 of title Il of the Social Security
Act, which authorizes the Commis-
sioner to specify or limit these fees.

[61 FR 65469, Dec. 13, 1996]

§498.204 Authority of the administra-
tive law judge.

(a) The ALJ will conduct a fair and
impartial hearing, avoid delay, main-
tain order and assure that a record of
the proceeding is made.

(b) The ALJ has the authority to:

(1) Set and change the date, time,
and place of the hearing upon reason-
able notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue subpoenas requiring the at-
tendance of witnesses at hearings and
the production of documents at or in
relation to hearings;

(6) Rule on motions and other proce-
dural matters;
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