Social Security Administration

(g) The individual to whom the sub-
poena is directed may file with the
ALJ a motion to quash the subpoena
within 10 days after service.

(h) When a subpoena is served by a
respondent on a particular individual
or particular office of the Office of the
Inspector General, the OIG may com-
ply by designating any of its represent-
atives to appear and testify.

(i) In the case of contumacy by, or re-
fusal to obey a subpoena duly served
upon any person, the exclusive remedy
is specified in section 205(e) of the So-
cial Security Act (42 U.S.C. 405(e)).

[61 FR 65470, Dec. 13, 1996]

§498.210 Fees.

The party requesting a subpoena will
pay the cost of the fees and mileage of
any witness subpoenaed in the amounts
that would be payable to a witness in a
proceeding in United States District
Court. A check for witness fees and
mileage will accompany the subpoena
when served, except that when a sub-
poena is issued on behalf of the Inspec-
tor General, a check for witness fees
and mileage need not accompany the
subpoena.

[61 FR 65470, Dec. 13, 1996]

§498.211 Form, filing and service of
papers.

(a) Form. (1) Unless the ALJ directs
the parties to do otherwise, documents
filed with the ALJ will include an
original and two copies.

(2) Every document filed in the pro-
ceeding will contain a caption setting
forth the title of the action, the case
number, and a designation of the plead-
ing or paper.

(3) Every document will be signed by,
and will contain the address and tele-
phone number of the party or the per-
son on whose behalf the document was
filed, or his or her representative.

(4) Documents are considered filed
when they are mailed.

(b) Service. A party filing a document
with the ALJ will, at the time of filing,
serve a copy of such document on every
other party. Service upon any party of
any document will be made by deliv-
ering a copy, or placing a copy of the
document in the United States mail,
postage prepaid and addressed, or with

§498.213

a private delivery service, to the par-
ty’s last known address. When a party
is represented by an attorney, service
will be made upon such attorney. Proof
of service should accompany any docu-
ment filed with the ALJ.

(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, will be
proof of service.

[61 FR 65470, Dec. 13, 1996]

§498.212

(@) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the
day following the act, event or default,
and includes the last day of the period
unless it is a Saturday, Sunday or legal
holiday observed by the Federal Gov-
ernment, in which event it includes the
next business day.

(b) When the period of time allowed
is less than 7 days, intermediate Satur-
days, Sundays and legal holidays ob-
served by the Federal Government will
be excluded from the computation.

(c) Where a document has been served
or issued by placing it in the mail, an
additional 5 days will be added to the
time permitted for any response. This
paragraph does not apply to requests
for hearing under §498.202.

[61 FR 65470, Dec. 13, 1996]

Computation of time.

§498.213 Motions.

(a) An application to the ALJ for an
order or ruling will be by motion. Mo-
tions will:

(1) State the relief sought, the au-
thority relied upon and the facts al-
leged; and

(2) Be filed with the ALJ and served
on all other parties.

(b) Except for motions made during a
prehearing conference or at a hearing,
all motions will be in writing.

(c) Within 10 days after a written mo-
tion is served, or such other time as
may be fixed by the ALJ, any party
may file a response to such motion.

(d) The ALJ may not grant or deny a
written motion before the time for fil-
ing responses has expired, except upon
consent of the parties or following a
hearing on the motion.
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§498.214

(e) The ALJ will make a reasonable
effort to dispose of all outstanding mo-
tions prior to the beginning of the
hearing.

(f) There is no right to appeal to the
DAB any interlocutory ruling by the
ALJ.

[61 FR 65470, Dec. 13, 1996]

§498.214 Sanctions.

(a) The ALJ may sanction a person,
including any party or attorney, for:

(1) Failing to comply with an order
or procedure;

(2) Failing to defend an action; or

(3) Misconduct that interferes with
the speedy, orderly or fair conduct of
the hearing.

(b) Such sanctions will reasonably re-
late to the severity and nature of the
failure or misconduct. Such sanction
may include—

(1) In the case of refusal to provide or
permit discovery under the terms of
this part, drawing negative factual in-
ferences or treating such refusal as an
admission by deeming the matter, or
certain facts, to be established;

(2) Prohibiting a party from intro-
ducing certain evidence or otherwise
supporting a particular claim or de-
fense;

(3) Striking pleadings, in whole or in
part;

(4) Staying the proceedings;

(5) Dismissal of the action; or

(6) Entering a decision by default.

(c) In addition to the sanctions listed
in paragraph (b) of this section, the
ALJ may:

(1) Order the party or attorney to pay
attorney’s fees and other costs caused
by the failure or misconduct; or

(2) Refuse to consider any motion or
other action that is not filed in a time-
ly manner.

[61 FR 65471, Dec. 13, 1996]

§498.215 The hearing and burden of
proof.

(a) The ALJ will conduct a hearing
on the record in order to determine
whether the respondent should be
found liable under this part.

(b) In civil monetary penalty cases
under §§498.100 through 498.132:

(1) The respondent has the burden of
going forward and the burden of per-
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suasion with respect to affirmative de-

fenses and any mitigating cir-
cumstances; and
(2) The Inspector General has the

burden of going forward and the burden
of persuasion with respect to all other
issues.

(c) The burden of persuasion will be
judged by a preponderance of the evi-
dence.

(d) The hearing will be open to the
public unless otherwise ordered by the
ALJ for good cause.

(e)(1) A hearing under this part is not
limited to specific items and informa-
tion set forth in the notice letter to
the respondent. Subject to the 15-day
requirement under §498.208, additional
items or information may be intro-
duced by either party during its case-
in-chief, unless such information or
items are inadmissible under §498.217.

(2) After both parties have presented
their cases, evidence may be admitted
on rebuttal as to those issues presented
in the case-in-chief, even if not pre-
viously exchanged in accordance with
§498.208.

[61 FR 65471, Dec. 13, 1996]

§498.216 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing will be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony (other than expert testimony)
may be admitted in the form of a writ-
ten statement. Any such written state-
ment must be provided to all other par-
ties along with the last known address
of such witness, in a manner that al-
lows sufficient time for other parties to
subpoena such witness for cross-exam-
ination at the hearing. Prior written
statements of witnesses proposed to
testify at the hearing will be ex-
changed as provided in §498.208.

(c) The ALJ will exercise reasonable
control over the mode and order of wit-
ness direct and cross examination and
evidence presentation so as to:

(1) Make the examination and presen-
tation effective for the ascertainment
of the truth;

(2) Avoid repetition or needless waste
of time; and

(3) Protect witnesses from harass-
ment or undue embarrassment.
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