Employment and Training Administration, Labor

typically include coordinated patterns
or behaviors that pervade a grantee’s
administration or are focused at the
higher levels of a grantee’s manage-
ment or authority. To be consistent
with the OAA section 514(d)(4)(B), this
determination will be made on a case-
by-case basis regardless of what party
identifies the alleged fraud or criminal
activity.

§641.460 How will the Department ex-
amine the responsibility of eligible
entities?

The Department will conduct a re-
view of available records to assess each
applicant’s overall fiscal and adminis-
trative ability to manage Federal
funds. The Department’s responsibility
review may consider any available in-
formation, including the organization’s
history with regard to the management
of other grants awarded by the Depart-
ment or by other Federal agencies.
(OAA sec. 514(d)(1) and (d)(2)).

§641.465 Under what -circumstances
may the Department reject an ap-
plication?

(a) The Department may question
any proposed project component of an
application if it believes that the com-
ponent will not serve the purposes of
the SCSEP program. The Department
may reject the application if the appli-
cant does not submit or negotiate an
acceptable alternative.

(b) The Department may reject any
application that the Grant Officer de-
termines unacceptable based on the
content of the application, rating
score, past performance, fiscal manage-
ment, or any other factor the Grant Of-
ficer believes serves the best interest of
the program, including the applica-
tion’s comparative rating in a competi-
tion.

§641.470 What happens if an appli-
cant’s application is rejected?

(a) Any entity whose application is
rejected in whole or in part will be pro-
vided a timely notice as well as an ex-
planation, or debriefing, of the Depart-
ment’s basis for its rejection. Notifica-
tions will include an explanation of the
Department’s decision and suggestions
as to how to improve the applicant’s
position for future competitions.

§641.470

(b) Incumbent grantees will not have
an opportunity to cure in an open com-
petition because that will create an in-
equity in favor of incumbents which al-
ready have opportunities to correct de-
ficiencies through technical assistance,
provided by the Department, under
OAA sec. 514(e)(2)(A).

(c) If the Administrative Law Judge
(ALJ) rules that the organization
should have been selected, in whole or
in part, and the organization continues
to meet the requirements of this part,
the matter must be remanded to the
Grant Officer. The Grant Officer must,
within 10 working days, determine
whether the slots which are the subject
of the ALJ’s decision will be awarded,
in whole or in part, to the organization
and the timing of the award. In making
this determination, the Grant Officer
must take into account disruption to
participants, disruption to grantees
and the operational needs of the
SCSEP. The Grant Officer must return
the decision to the ALJ for review. In
the event that the Grant Officer deter-
mines that it is not feasible, the suc-
cessful appellant will be awarded its
bid preparation costs or a pro rata
share of those costs if Grant Officer’s
finding applies to only a portion of the
funds that would be awarded to the
successful appellant. An applicant so
selected is not entitled to the full
grant amount but will only receive the
funds remaining in the grant that have
not been expended by the current
grantee through its operation of the
grant and its subsequent closeout. The
available remedy in an SCSEP non-se-
lection appeal is the right to be se-
lected in the future as an SCSEP
grantee for the remainder of the cur-
rent grant cycle. Neither retroactive
nor immediately effective selection
status may be awarded as relief in a
non-selection appeal under this section
and §641.900.

Any organization selected and/or fund-
ed as an SCSEP grantee is subject to
having its slots reduced or to being re-
moved as an SCSEP grantee of an ALJ
decision so orders. The Grant Officer
provides instructions on transition and
closeout to both the newly designated
grantee and to the grantee whose slots
are affected or which is being removed.
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§641.480

All parties must agree to the provi-
sions of this paragraph as a condition
of being an SCSEP grantee.

§641.480 May the Governor make rec-
ommendations to the Department
on grant applications?

(a) Yes, each Governor will have a
reasonable opportunity to make com-
ments on any application to operate a
SCSEP project located in the Gov-
ernor’s State before the Department
makes a final decision on a grant
award. The Governor’s comments
should be directed to the Department
and may include the anticipated effect
of the proposal on the overall distribu-
tion of program positions within the
State; recommendations for redistribu-
tion of positions to underserved areas
as vacancies occur in previously en-
cumbered positions in other areas; and
recommendations for distributing any
new positions that may become avail-
able as a result of an increase in fund-
ing for the State. The Governor’s rec-
ommendations should be consistent
with the State Plan.

(b) Under noncompetitive conditions,
the Governor may make the authorized
recommendations on all applications.
However, under competitive condi-
tions, the Governor has the option of
making the authorized recommenda-
tions on all applications or only on
those applications proposed for award
following the rating process. It is in-
cumbent on each Governor to inform
the Department of his or her intent to
review the applications before or after
the rating process.

§641.490 When may SCSEP grants be
awarded competitively?

(a) The Department must hold a com-
petition for SCSEP funds when a grant-
ee (national grantee, national grantee
in a State, or State grantee) fails to
meet its performance measures; the
eligibility requirements; or the respon-
sibility tests established by section 514
of the OAA.

(b) The Department may hold a full
and open competition before the begin-
ning of a new grant period, or if addi-
tional grantees are funded. The details
of the competition will be provided in a
Solicitation for Grant Applications
published in the FEDERAL REGISTER or

20 CFR Ch. V (4-1-08 Edition)

in another medium. The Department
believes that full and open competition
is the best way to assure the highest
quality of services to eligible partici-
pants.

[69 FR 19051, Apr. 9, 2004, as amended at 71
FR 35516, June 21, 2006]

Subpart E—Services to Participants

§641.500 Who is eligible to participate
in the SCSEP?

(a) Anyone who is at least 55 years
old and who is a member of a family
with an income that is not more than
125 percent of the family income levels
prepared by the Department of Health
and Human Services and approved by
the Office of Management and Budget
(OMB) (poverty guidelines) is eligible
to participate in the SCSEP. (OAA sec.
516(2)). A person with a disability may
be treated as a ‘‘family of one’ for in-
come eligibility determination pur-
poses. The Department will issue ad-
ministrative guidance on the proce-
dures for computing family income for
purposes of determining SCSEP eligi-
bility.

(b) States may enter into agreements
between themselves to permit cross-
border enrollment of eligible partici-
pants. Such agreements should cover
both State and national grantee slots
and must be submitted to the Depart-
ment.

§641.505 When is
mined?

eligibility deter-

Initial eligibility is determined at
the time individuals apply to partici-
pate in the SCSEP. Once individuals
become SCSEP participants, the grant-
ee/subgrantee is responsible for
verifying their continued income eligi-
bility at least once every 12 months.
Grantees may also verify an individ-
ual’s eligibility as circumstances re-
quire.

§641.507 What types of income are in-
cluded and excluded for participant
eligibility determinations?

(a) The prior practice of excluding
the first $600 of a participant’s income
for eligibility purposes is contrary to
the section 516(2) of the OAA, which
limits SCSEP eligibility to no more
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