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has taken to protect the health and 
safety of workers and adequately show 
that such alternative measures have 
achieved the same result as the stand-
ard(s) from which the employer desires 
the variance. 

(b) Upon receipt of a written request 
for a variance under paragraph (a) of 
this section, the local Job Service of-
fice shall send the request to the State 
office which, in turn, shall forward it 
to the Regional Administrator, Em-
ployment and Training Administration 
(RA). The RA shall review the matter 
and, after consultation with OSHA, 
shall either grant or deny the request 
for a variance. 

(c) The variance granted by the RA 
shall be in writing, shall state the par-
ticular standard(s) involved, and shall 
state as conditions of the variance the 
specific alternative measures which 
have been taken to protect the health 
and safety of the workers. The RA 
shall send the approved variance to the 
employer and shall send copies to the 
Regional Administrator of the Occupa-
tional Safety and Health Administra-
tion, the Regional Administrator of the 
Employment Standards Administra-
tion, and the appropriate State agency 
and the local Job Service office. The 
employer shall submit and the local 
Job Service office shall attach copies 
of the approved variance to each of the 
employer’s job orders which is placed 
into intrastate or interstate clearance. 

(d) If the RA denies the request for a 
variance, the RA shall provide written 
notice stating the reasons for the de-
nial to the employer, the appropriate 
State agency and the local Job Service 
office. The notice shall also offer the 
employer an opportunity to request a 
hearing before a DOL Hearing Officer, 
provided the employer requests such a 
hearing from the RA within 30 calendar 
days of the date of the notice. The re-
quest for a hearing shall be handled in 
accordance with the employment serv-
ice complaint procedures set forth at 
§§ 658.421 (i) and (j), 658.422 and 658.423 of 
this chapter. 

(e) The procedures of paragraphs (a) 
through (d) of this section shall only 
apply to an employer who has chosen, 
as evidenced by its written request for 
a variance, to comply with the ETA 

housing standards at §§ 654.404–654.417 of 
this subpart. 

§ 654.403 Conditional access to the 
intrastate or interstate clearance 
system. 

(a) Filing requests for conditional ac-
cess—(1) ‘‘Noncriteria’’ employers. Except 
as provided in paragraph (a)(2) of this 
section, an employer whose housing 
does not meet applicable standards 
may file with the local Job Service of-
fice serving the area in which its hous-
ing is located, a written request that 
its job orders be conditionally allowed 
into the intrastate or interstate clear-
ance system, provided that the employ-
er’s request assures that its housing 
will be in full compliance with the re-
quirements of the applicable housing 
standards at least 20 calendar days 
(giving the specific date) before the 
housing is to be occupied. 

(2) ‘‘Criteria’’ employers. If the request 
for conditional access described in 
paragraph (a)(1) of this section is from 
an employer filing a job order pursuant 
to an application for temporary alien 
agricultural labor certification for H– 
2A alien agricultural workers or H–2 
alien workers under subpart B or sub-
part C, respectively, of part 655 of this 
chapter, the request shall be filed with 
the RA as an attachment to the appli-
cation for temporary alien agricultural 
labor certification. 

(3) Assurance. The employer’s request 
pursuant to paragraphs (a)(1) or (a)(2) 
of this section shall contain an assur-
ance that the housing will be in full 
compliance with the applicable housing 
standards at least 20 calendar days 
(stating the specific date) before the 
housing is to be occupied. 

(b) Processing requests—(1) State agen-
cy processing. Upon receipt of a written 
request for conditional access to the 
intrastate or interstate clearance sys-
tem under paragraph (a)(1) of this sec-
tion, the local Job Service office shall 
send the request to the State office, 
which, in turn, shall forward it to the 
Regional Administrator, Employment 
and Training Administration, (RA). 

(2) Regional office processing and deter-
mination. Upon receipt of a request for 
conditional access pursuant to para-
graph (a)(2) or paragraph (b)(1) of this 
section, the RA shall review the matter 

VerDate Aug<31>2005 14:28 May 01, 2008 Jkt 214064 PO 00000 Frm 00467 Fmt 8010 Sfmt 8010 Y:\SGML\214064.XXX 214064rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R



458 

20 CFR Ch. V (4–1–08 Edition) § 654.404 

and, as appropriate, shall either grant 
or deny the request. 

(c) Authorization. The authorization 
for conditional access to the intrastate 
or interstate clearance system shall be 
in writing, and shall state that al-
though the housing does not comply 
with the applicable standards, the em-
ployer’s job order may be placed into 
intrastate or interstate clearance until 
a specified date. The RA shall send the 
authorization to the employer and 
shall send copies to the appropriate 
State agency and local Job Service of-
fice. The employer shall submit and 
the local Job Service shall attach cop-
ies of the authorization to each of the 
employer’s job orders which is placed 
into intrastate or interstate clearance. 

(d) Notice of denial. If the RA denies 
the request for conditional access to 
the intrastate or interstate clearance 
system, the RA shall provide written 
notice to the employer, the appropriate 
State agency, and the local Job Service 
office, stating the reasons for the de-
nial. 

(e) Inspection. (1) The local Job Serv-
ice office serving the area containing 
the housing of any employer granted 
conditional access to the intrastate or 
interstate clearance system shall as-
sure that the housing is inspected no 
later than the date by which the em-
ployer has promised to have its hous-
ing in compliance with the require-
ments of this subpart. An employer, 
however, may request an earlier pre-
liminary inspection. If, on the date set 
forth in the authorization, the housing 
is not in full compliance with the ap-
plicable housing standards as assured 
in the request for conditional access, 
the local Job Service office shall afford 
the employer five calendar days to 
bring the housing into full compliance. 
After the five-calendar-day period, if 
the housing is not in full compliance 
with the applicable housing standards 
as assured in the request for condi-
tional access, the local Job Service of-
fice immediately: 

(i) Shall notify the RA; 
(ii) Shall remove the employer’s job 

orders from intrastate and interstate 
clearance; and 

(iii) Shall, if workers have been re-
cruited against these orders, in co-
operation with the employment service 

agencies in other States, make every 
reasonable attempt to locate and no-
tify the appropriate crew leaders or 
workers, and to find alternative and 
comparable employment for the work-
ers. 

[52 FR 20506, June 1, 1987, as amended at 64 
FR 34965, June 29, 1999] 

HOUSING STANDARDS 

§ 654.404 Housing site. 
(a) Housing sites shall be well 

drained and free from depressions in 
which water may stagnate. They shall 
be located where the disposal of sewage 
is provided in a manner which neither 
creates nor is likely to create a nui-
sance, or a hazard to health. 

(b) Housing shall not be subject to, or 
in proximity to conditions that create 
or are likely to create offensive odors, 
flies, noise, traffic, or any similar haz-
ards. 

(c) Grounds within the housing site 
shall be free from debris, noxious 
plants (poison ivy, etc.) and uncon-
trolled weeds or brush. 

(d) The housing site shall provide a 
space for recreation reasonably related 
to the size of the facility and the type 
of occupancy. 

§ 654.405 Water supply. 
(a) An adequate and convenient sup-

ply of water that meets the standards 
of the State health authority shall be 
provided. 

(b) A cold water tap shall be avail-
able within 100 feet of each individual 
living unit when water is not provided 
in the unit. Adequate drainage facili-
ties shall be provided for overflow and 
spillage. 

(c) Common drinking cups shall not 
be permitted. 

§ 654.406 Excreta and liquid waste dis-
posal. 

(a) Facilities shall be provided and 
maintained for effective disposal of ex-
creta and liquid waste. Raw or treated 
liquid waste shall not be discharged or 
allowed to accumulate on the ground 
surface. 

(b) Where public sewer systems are 
available, all facilities for disposal of 
excreta and liquid wastes shall be con-
nected thereto. 

VerDate Aug<31>2005 14:28 May 01, 2008 Jkt 214064 PO 00000 Frm 00468 Fmt 8010 Sfmt 8010 Y:\SGML\214064.XXX 214064rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R


