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(b) Continued processing. If a court
finds an employer or agent not guilty
of fraud or willful misrepresentation,
or if the Department of Justice decides
not to prosecute an employer or agent,
the OFLC Administrator shall not deny
the temporary alien agricultural labor
certification application on the
grounds of fraud or willful misrepresen-
tation. The application, of course, may
be denied for other reasons pursuant to
this subpart.

(c) Terminated processing. If a court or
the DHS determines that there was
fraud or willful misrepresentation in-
volving a temporary alien agricultural
labor certification application, the ap-
plication is thereafter invalid, consid-
eration of the application shall be ter-
minated and the OFLC Administrator
shall return the application to the em-
ployer or agent with the reasons there-
for stated in writing.

§655.110 Employer penalties for non-
compliance with terms and condi-
tions of temporary alien agricul-
tural labor certifications.

(a) Investigation of violations. If, dur-
ing the period of two years after a tem-
porary alien agricultural labor certifi-
cation has been granted (in whole or in
part), the OFLC Administrator has rea-
son to believe that an employer vio-
lated a material term or condition of
the temporary alien agricultural labor
certification, the OFLC Administrator
shall, except as provided in paragraph
(b) of this section, investigate the mat-
ter. If, after the investigation, the
OFLC Administrator determines that a
substantial violation has occurred, the
OFLC Administrator, shall notify the
employer that a temporary alien agri-
cultural certification request will not
be granted for the next period of time
in a calendar year during which the
employer would normally be expected
to request a temporary alien agricul-
tural labor certification, and any appli-
cation subsequently submitted by the
employer for that time period will not
be accepted by the OFLC Adminis-
trator. If multiple or repeated substan-
tial violations are involved, the OFLC
Administrator’s notice to the employer
shall specify that the prospective de-
nial of the temporary alien agricul-
tural labor certification will apply not
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only to the next anticipated period for
which a temporary alien agricultural
labor certification would normally be
requested, but also to any periods with-
in the coming two or three years; two
years for two violations, or repetitions
of the same violations, and three years
for three or more violations, or repeti-
tions thereof. The OFLC Administra-
tor’s notice shall be in writing, shall
state the reasons for the determina-
tions, and shall offer the employer an
opportunity to request an expedited ad-
ministrative review or a de novo hear-
ing before an administrative law judge
of the determination within seven cal-
endar days of the date of the notice. If
the employer requests an expedited ad-
ministrative review or a de novo hear-
ing before an administrative law judge,
the procedures in §655.112 of this part
shall be followed.

(b) Employment Standards Administra-
tion investigations. The OFLC Adminis-
trator may make the determination de-
scribed in paragraph (a) of this section
based on information and recommenda-
tions provided by the Employment
Standards Administration, after an
Employment Standards Administra-
tion investigation has been conducted
in accordance with the Employment
Standards Administration procedures,
that an employer has not complied
with the terms and conditions of em-
ployment prescribed as a condition for
a temporary alien agricultural labor
certification. In such instances, the
OFLC Administrator need not conduct
any investigation of his/her own, and
the subsequent notification to the em-
ployer and other procedures contained
in paragraph (a) of this section will
apply. Penalties invoked by the Em-
ployment Standards Administration
for violations of temporary alien agri-
cultural labor certification terms and
conditions shall be treated and handled
separately from sanctions available to
the OFLC Administrator, and an em-
ployer’s obligations for compliance
with the Employment Standards Ad-
ministration’s enforcement penalties
shall not absolve an employer from
sanctions applied by ETA under this
section (except as noted in paragraph
(a) of this section).

(c) Less than substantial violations—(1)
Requirement of special procedures. If,
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after investigation as provided for
under paragraph (a) of this section, or
an Employment Standards Administra-
tion notification as provided under
paragraph (b) of this section, the OFLC
Administrator determines that a less
than substantial violation has oc-
curred, but the OFLC Administrator
has reason to believe that past actions
on the part of the employer may have
had and may continue to have a
chilling or otherwise negative effect on
the recruitment, employment, and re-
tention of U.S. workers, the OFLC Ad-
ministrator may require the employer
to conform to special procedures before
and after the temporary alien labor
certification determination (including
special on-site positive recruitment
and streamlined interviewing and re-
ferral techniques) designed to enhance
U.S. worker recruitment and retention
in the next year as a condition for re-
ceiving a temporary alien agricultural
labor certification. Such requirements
shall be reasonable, and shall not re-
quire the employer to offer better
wages, working conditions and benefits
than those specified in §655.102 of this
part, and shall be no more than deemed
necessary to assure employer compli-
ance with the test of U.S. worker avail-
ability and adverse effect criteria of
this subpart. The OFLC Administrator
shall notify the employer in writing of
the special procedures which will be re-
quired in the coming year. The notifi-
cation shall state the reasons for the
imposition of the requirements, state
that the employer’s agreement to ac-
cept the conditions will constitute in-
clusion of them as bona fide conditions
and terms of a temporary alien agricul-
tural labor certification, and shall
offer the employer an opportunity to
request an administrative review or a
de novo hearing before an administra-
tive law judge. If an administrative re-
view or de movo hearing is requested,
the procedures prescribed in §655.112 of
this part shall apply.

(2) Failure to comply with special proce-
dures. If the OFLC Administrator de-
termines that the employer has failed
to comply with special procedures re-
quired pursuant to paragraph (c)(1) of
this section, the OFLC Administrator
shall send a written notice to the em-
ployer, stating that the employer’s
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otherwise affirmative temporary alien
agricultural labor certification deter-
mination will be reduced by twenty-
five percent of the total number of H-
2A aliens requested (which cannot be
more than those requested in the pre-
vious year) for a period of one year. No-
tice of such a reduction in the number
of workers requested shall be conveyed
to the employer by the OFLC Adminis-
trator in the OFLC Administrator’s
written temporary alien agricultural
labor certification determination re-
quired by §655.101 of this part. The no-
tice shall offer the employer an oppor-
tunity to request an administrative re-
view or a de novo hearing before an ad-
ministrative law judge. If an adminis-
trative review or de novo hearing is re-
quested, the procedures prescribed in
§655.112 of this part shall apply, pro-
vided that if the administrative law
judge affirms the OFLC Administra-
tor’s determination that the employer
has failed to comply with special pro-
cedures required by paragraph (c)(1) of
this section, the reduction in the num-
ber of workers requested shall be twen-
ty-five percent of the total number of
H-2A aliens requested (which cannot be
more than those requested in the pre-
vious year) for a period of one year.

(d) Penalties involving members of asso-
ciations. If, after investigation as pro-
vided for under paragraph (a) of this
section, or notification from the Em-
ployment Standards Administration
under paragraph (b) of this section, the
OFLC Administrator determines that a
substantial violation has occurred, and
if an individual producer member of a
joint employer association is deter-
mined to have committed the viola-
tion, the denial of temporary alien ag-
ricultural labor certification penalty
prescribed in paragraph (a) shall apply
only to that member of the association
unless the OFLC Administrator deter-
mines that the association or other as-
sociation member participated in, had
knowledge of, or had reason to know of
the violation, in which case the pen-
alty shall be invoked against the asso-
ciation or other association member as
well.
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(e) Penalties involving associations act-
ing as joint employers. If, after inves-
tigation as provided for under para-
graph (a) of this section, or notifica-
tion from the Employment Standards
Administration under paragraph (b) of
this section, the OFLC Administrator
determines that a substantial violation
has occurred, and if an association act-
ing as a joint employer with its mem-
bers is determined to have committed
the violation, the denial of temporary
alien agricultural labor certification
penalty prescribed in paragraph (a) of
this section shall apply only to the as-
sociation, and shall not be applied to
any individual producer member of the
association unless the OFLC Adminis-
trator determines that the member
participated in, had knowledge of, or
reason to know of the violation, in
which case the penalty shall be in-
voked against the association member
as well.

(f) Penalties involving associations act-
ing as sole employers. If, after investiga-
tion as provided for under paragraph
(a) of this section, or notification from
the Employment Standards Adminis-
tration under paragraph (b) of this sec-
tion, the OFLC Administrator deter-
mines that a substantial violation has
occurred, and if an association acting
as a sole employer is determined to
have committed the violation, no indi-
vidual producer member of the associa-
tion shall be permitted to employ cer-
tified H-2A workers in the crop and oc-
cupation for which the H-2A workers
had been previously certified for the
sole employer association unless the
producer member applies for tem-
porary alien agricultural labor certifi-
cation under the provisions of this sub-
part in the capacity of an individual
employer/applicant or as a member of a
joint employer association, and is
granted temporary alien agricultural
labor certification by the OFLC Ad-
ministrator.

(g) Types of violations—(1) Substantial
violation. For the purposes of this sub-
part, a substantial violation is one or
more actions of commission or omis-
sion on the part of the employer or the
employer’s agent, with respect to
which the OFLC Administrator deter-
mines:
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(i)(A) That the action(s) is/are sig-
nificantly injurious to the wages, bene-
fits, or working conditions of 10 per-
cent or more of an employer’s U.S. and/
or H-2A workforce; and that:

(I) With respect to the action(s), the
employer has failed to comply with one
or more penalties imposed by the Em-
ployment Standards Administration
for violation(s) of contractual obliga-
tions found by that agency (if applica-
ble), or with one or more decisions or
orders of the Secretary or a court pur-
suant to §216 of the INA (8 U.S.C. 1186),
this subpart, or 29 CFR part 501 (Em-
ployment Standards Administration
enforcement of contractual obliga-
tions); or

(2) The employer has engaged in a
pattern or practice of actions which
are significantly injurious to the
wages, benefits, or working conditions
of 10 percent or more of an employer’s
U.S. and/or H-2A workforce;

(B) That the action(s) involve(s) im-
peding an investigation of an employer
pursuant to §216 of the INA (8 U.S.C.
1186), this subpart, or 29 CFR part 501
(Employment Standards Administra-
tion enforcement of contractual obliga-
tions);

(C) That the employer has not paid
the necessary fee in a timely manner;

(D) That the employer is not cur-
rently eligible to apply for a temporary
alien agricultural labor certification
pursuant to §655.210 of this part (failure
of an employer to comply with the
terms of a temporary alien agricultural
labor certification in which the appli-
cation was filed under subpart C of this
part prior to June 1, 1987); or

(E) That there was fraud involving
the application for temporary alien ag-
ricultural labor certification of that
the employer made a material mis-
representation of fact during the appli-
cation process; and

(ii) That there are no extenuating
circumstances involved with the ac-
tion(s) described in paragraph (g)(1)(d)
of this section (as determined by the
OFLC Administrator).

(2) Less than substantial violation. For
the purposes of this subpart, a less
than substantial violation is an action
of commission or omission on the part
of the employer or the employer’s
agent which violates a requirement of
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this subpart, but is not a substantial
violation.

[62 FR 20507, June 1, 1987, as amended at 71
FR 35519, June 21, 2006]

§655.111 Petition for higher meal
charges.
(a) Filing petitions. Until a new

amount is set pursuant to this para-
graph (a), the OFLC Administrator
may permit an employer to charge
workers up to $6.58 for providing them
with three meals per day, if the em-
ployer justifies the charge and submits
to the OFLC Administrator the docu-
mentation required by paragraph (b) of
this section. In the event the employ-
er’s petition for a higher meal charge is
denied in whole or in part, the em-
ployer may appeal such denial. Such
appeals shall be filed with the Chief
Administrative Law Judge. Adminis-
trative law judges shall hear such ap-
peals according to the procedures in 29
CFR part 18, except that the appeal
shall not be considered as a complaint
to which an answer is required. The de-
cision of the administrative law judge
shall be the final decision of the Sec-
retary. Each year the maximum charge
allowed by this paragraph (a) will be
changed by the same percentage as the
twelve-month percent change for the
Consumer Price Index for all Urban
Consumers for Food between December
of the year just concluded and Decem-
ber of the year prior to that. The an-
nual adjustments shall be effective on
the date of their publication by the
OFLC Administrator as a notice in the
FEDERAL REGISTER. However, an em-
ployer may not impose such a charge
on a worker prior to the effective date
contained in the OFLC Administrator’s
written confirmation of the amount to
be charged.

(b) Required documentation. Docu-
mentation submitted shall include the
cost of goods and services directly re-
lated to the preparation and serving of
meals, the number of workers fed, the
number of meals served and the num-
ber of days meals were provided. The
cost of the following items may be in-
cluded: Food; Kkitchen supplies other
than food, such as lunch bags and soap;
labor costs which have a direct relation
to food service operations, such as
wages of cooks and restaurant super-
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visors; fuel, water, electricity, and
other utilities used for the food service
operation; and other costs directly re-
lated to the food service operation.
Charges for transportation, deprecia-
tion, overhead and similar charges may
not be included. Receipts and other
cost records for a representative pay
period shall be available for inspection
by the OFLC Administrator for a pe-
riod of one year.

§655.112 Administrative review and de
novo hearing before an administra-
tive law judge.

(a) Administrative review—(1) Consider-
ation. Whenever an employer has re-
quested an administrative review be-
fore an administrative law judge of a
decision not to accept for consideration
a temporary alien agricultural labor
certification application, of the denial
of a temporary alien agricultural labor
certification, or of a penalty under
§655.110 of this part, the OFLC Admin-
istrator shall send a certified copy of
the ETA case file to the Chief Adminis-
trative Law Judge by means normally
assuring next-day delivery. The Chief
Administrative Law Judge shall imme-
diately assign an administrative law
judge (which may be a panel of such
persons designated by the Chief Admin-
istrative Law Judge from the Board of
Alien Labor Certification Appeals es-
tablished by part 656 of this chapter,
but which shall hear and decide the ap-
peal as set forth in this section) to re-
view the record for legal sufficiency.
The administrative law judge shall not
remand the case and shall not receive
additional evidence.

(2) Decision. Within five working days
after receipt of the case file the admin-
istrative law judge shall, on the basis
of the written record and after due con-
sideration of any written submissions
submitted from the parties involved or
amici curiae, either affirm, reverse, or
modify the OFLC Administrator’s de-
nial by written decision. The decision
of the administrative law judge shall
specify the reasons for the action
taken and shall be immediately pro-
vided to the employer, OFLC Adminis-
trator, and DHS by means normally as-
suring next-day delivery. The adminis-
trative law judge’s decision shall be the
final decision of the Secretary and no
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