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nurses have, as a practical matter, di-
rect access to those sites; or, where the
nurses have individual e-mail accounts,
the facility may use e-mail. This must
be accomplished no later than the date
when the facility transmits an Attesta-
tion to ETA and the date when the fa-
cility transmits an H-1C petition to
the INS. The notice may be either a
copy of the Attestation or petition, or
a document stating that the Attesta-
tion or petition has been filed and is
available for review by interested par-
ties at the facility (explaining how
these documents can be inspected or
obtained) and at the national office of
ETA. The notice shall include the fol-
lowing statement: ‘‘Complaints alleg-
ing misrepresentation of material facts
in the Attestation or failure to comply
with the terms of the Attestation may
be filed with any office of the Wage and
Hour Division of the United States De-
partment of Labor.” Unless it is sent
to an individual e-mail address, the At-
testation notice shall remain posted
during the validity period of the Attes-
tation; the petition notice shall remain
posted for ten days. Copies of all no-
tices shall be available for examination
in the facility’s public access file.

(d) Individual notice to RNs. In addi-
tion to notifying the bargaining rep-
resentative or posting notice as de-
scribed in paragraphs (b) and (c) of this
section, the facility must provide a
copy of the Attestation, within 30 days
of the date of filing, to every registered
nurse employed at the facility. This re-
quirement may be satisfied by elec-
tronic means if an individual e-mail
message, with the Attestation as an at-
tachment, is sent to every RN at the
facility. This notification includes not
only the RNs employed by the facility,
but also includes any RN who is pro-
viding service at the facility as an em-
ployee of another entity, such as a
nursing contractor.

(e) Where RNs lack practical com-
puter access, a hard copy must be post-
ed in accordance with paragraph (c) of
this section and a hard copy of the At-
testation delivered, within 30 days of
the date of filing, to every RN em-
ployed at the facility in accordance
with paragraph (d) of this section.

(f) The facility must maintain, in its
public access file, copies of the notices
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required by this section. The facility
must make such documentation avail-
able to the Administrator in the event
of an enforcement action pursuant to
subpart M of this part.

§655.1117 Element VII—What are the
limitations as to the number of H-
1C nonimmigrants that a facility
may employ?

(a) The seventh attestation element
requires that the facility attest that it
will not, at any time, employ a number
of H-1C nurses that exceeds 33% of the
total number of registered nurses em-
ployed by the facility. The calculation
of the population of nurses for purposes
of this attestation includes only nurses
who have an employer-employee rela-
tionship with the facility (as defined in
§655.1102).

(b) The facility must maintain docu-
mentation (e.g., payroll records, copies
of H-1C petitions) that demonstrates
its compliance with this attestation.
The facility must make such docu-
mentation available to the Adminis-
trator in the event of an enforcement
action pursuant to subpart M of this
part.

§655.1118 Element VIII—What are the
limitations as to where the H-1C
nonimmigrant may be employed?

The eighth attestation element re-
quires that the facility attest that it
will not authorize any H-1C nurse to
perform services at any worksite not
controlled by the facility or transfer
any H-1C nurse from one worksite to
another worksite, even if all of the
worksites are controlled by the facil-
ity.

§655.1130 What criteria does the De-
partment use to determine whether
or not to certify an Attestation?

(a) An Attestation form which is
complete and has no obvious inaccura-
cies will be accepted for filing by ETA
without substantive review, except that
ETA will conduct a substantive review
on particular attestation elements in
the following limited circumstances:

(1) Determination of whether the hos-
pital submitting the Attestation is a
qualifying “facility”’ (see
§6565.1110(c)(ii), regarding the docu-
mentation required, and the process for
review);
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(2) Where the facility attests that it
is taking or will take a ‘“‘timely and
significant step’’ other than those iden-
tified on the Form ETA 9081 (see
§6565.1114(b)(2)(v), regarding the docu-
mentation required, and the process for
review);

(3) Where the facility asserts that
taking a second ‘“‘timely and signifi-
cant step’” is unreasonable (see
§6565.1114(c), regarding the documenta-
tion required, and the process for re-
view).

(b) The certifying officer will act on
the Attestation in a timely manner. If
the officer does not contact the facility
for information or make any deter-
mination within 30 days of receiving
the Attestation, the Attestation shall
be accepted for filing. If ETA receives
information contesting the truth of the
statements attested to or compliance
with an Attestation prior to the deter-
mination to accept or reject the Attes-
tation for filing, such information shall
not be made part of ETA’s administra-
tive record on the Attestation but shall
be referred to the Administrator to be
processed as a complaint pursuant to
subpart M of this part if such Attesta-
tion is accepted by ETA for filing.

(c) Upon the facility’s submitting the
Attestation to ETA and providing the
notice required by §655.1116, the Attes-
tation shall be available for public ex-
amination at the facility. When ETA
accepts the Attestation for filing, the
Attestation will be made available for
public examination in the Office of
Workforce Security, Employment
Training Administration, U.S. Depart-
ment of Labor, Room C-4318, 200 Con-
stitution Avenue, NW., Washington, DC
20210.

(d) Standards for acceptance of Attesta-
tion. ETA will accept the Attestation
for filing under the following stand-
ards:

(1) The Attestation is complete and
contains no obvious inaccuracies.

(2) The facility’s explanation and
documentation are sufficient to satisfy
the requirements for the Attestation
elements on which substantive review
is conducted (as described in paragraph
(a) of this section).

(3) The facility has no outstanding
“insufficient funds’” check(s) in con-
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nection with filing fee(s) for prior At-
testation(s).

(4) The facility has no outstanding
civil money penalties and/or has not
failed to satisfy a remedy assessed by
the Wage and Hour Administrator,
under subpart M of this part, where
that penalty or remedy assessment has
become the final agency action.

(5) The facility has not been disquali-
fied from approval of any petitions
filed by, or on behalf of, the facility
under section 204 or section 212(m) of
the INA.

(e) DOL not the guarantor. DOL is not
the guarantor of the accuracy, truth-
fulness or adequacy of an Attestation
accepted for filing.

(f) Attestation Effective and Expiration
Dates. An Attestation becomes filed
and effective as of the date it is accept-
ed and signed by the ETA certifying of-
ficer. Such Attestation is valid until
the date that is the later of the end of
the 12-month period beginning on the
date of acceptance for filing with the
Secretary, or the end of the period of
admission (under INA section
101(a)(15)(H)(i)(c)) of the last alien with
respect to whose admission the Attes-
tation was applied, unless the Attesta-
tion is suspended or invalidated earlier
than such date pursuant to §655.1132.

§655.1132 When will the Department
suspend or invalidate an approved
Attestation?

(a) Suspension or invalidation of an
Attestation may result where: the fa-
cility’s check for the filing fee is not
honored by a financial institution; a
Board of Alien Labor Certification Ap-
peals (BALCA) decision reverses an
ETA certification of the Attestation;
ETA finds that it made an error in its
review and certification of the Attesta-
tion; an enforcement proceeding has fi-
nally determined that the facility
failed to meet a condition attested to,
or that there was a misrepresentation
of material fact in an Attestation; the
facility has failed to pay civil money
penalties and/or failed to satisfy a rem-
edy assessed by the Wage and Hour Ad-
ministrator, where that penalty or
remedy assessment has become the
final agency action. If an Attestation
is suspended or invalidated, ETA will
notify INS.
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