§655.1135

(b) BALCA decision or final agency ac-
tion in an enforcement proceeding. If an
Attestation is suspended or invalidated
as a result of a BALCA decision over-
ruling an ETA acceptance of the Attes-
tation for filing, or is suspended or in-
validated as a result of an enforcement
action by the Administrator under sub-
part M of this part, such suspension or
invalidation may not be separately ap-
pealed, but shall be merged with ap-
peals on the underlying matter.

(c) ETA action. If, after accepting an
Attestation for filing, ETA discovers
that it erroneously accepted that At-
testation for filing and, as a result,
ETA suspends or invalidates that ac-
ceptance, the facility may appeal such
suspension or invalidation under
§655.1135 as if that suspension or invali-
dation were a decision to reject the At-
testation for filing.

(d) A facility must comply with the
terms of its Attestation, even if such
Attestation is suspended, invalidated
or expired, as long as any H-1C nurse is
at the facility, unless the Attestation
is superseded by a subsequent Attesta-
tion accepted for filing by ETA.

§655.1135 What appeals procedures
are available concerning ETA’s ac-
tions on a facility’s Attestation?

(a) Appeals of acceptances or rejections.
Any interested party may appeal
ETA’s acceptance or rejection of an At-
testation submitted by a facility for
filing. However, such an appeal shall be
limited to ETA’s determination on one
or more of the attestation elements for
which ETA conducts a substantive re-
view (as described in §655.1130(a)). Such
appeal must be filed no later than 30
days after the date of the acceptance or
rejection, and will be considered under
the procedures set forth at paragraphs
(d) and (f) of this section.

(b) Appeal of invalidation or suspen-
sion. An interested party may appeal
ETA’s invalidation or suspension of a
filed Attestation due to a discovery by
ETA that it made an error in its review
of the Attestation, as described in
§655.1132.

(c) Parties to the appeal. In the case of
an appeal of an acceptance, the facility
will be a party to the appeal; in the
case of the appeal of a rejection, invali-
dation, or suspension, the collective
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bargaining representative (if any) rep-
resenting nurses at the facility shall be
a party to the appeal. Appeals shall be
in writing; shall set forth the grounds
for the appeal; shall state if de movo
consideration by BALCA is requested;
and shall be mailed by certified mail
within 30 calendar days of the date of
the action from which the appeal is
taken (i.e., the acceptance, rejection,
suspension or invalidation of the Attes-
tation).

(d) Where to file appeals. Appeals
made under this section must be in
writing and must be mailed by certified
mail to: Director, Office of Workforce
Security, Employment Training Ad-
ministration, U.S. Department of
Labor, Room C-4318, 200 Constitution
Avenue, NW., Washington, DC 20210.

(e) Transmittal of the case file to
BALCA. Upon receipt of an appeal
under this section, the Certifying Of-
fice shall send to BALCA a certified
copy of the ETA case file, containing
the Attestation and supporting docu-
mentation and any other information
or data considered by ETA in taking
the action being appealed. The admin-
istrative law judge chairing BALCA
shall assign a panel of one or more ad-
ministrative law judges who serve on
BALCA to review the record for legal
sufficiency and to consider and rule on
the appeal.

(f) Consideration on the record; de novo
hearings. BALCA may not remand, dis-
miss, or stay the case, except as pro-
vided in paragraph (h) of this section,
but may otherwise consider the appeal
on the record or in a de novo hearing
(on its own motion or on a party’s re-
quest). Interested parties and amici cu-
riae may submit briefs in accordance
with a schedule set by BALCA. The
ETA official who made the determina-
tion which was appealed will be rep-
resented by the Associate Solicitor for
Employment and Training Legal Serv-
ices, Office of the Solicitor, Depart-
ment of Labor, or the Associate Solici-
tor’s designee. If BALCA determines to
hear the appeal on the record without
a de novo hearing, BALCA shall render
a decision within 30 calendar days after
BALCA’s receipt of the case file. If
BALCA determines to hear the appeal
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through a de nmovo hearing, the proce-
dures contained in 29 CFR part 18 will
apply to such hearings, except that:

(1) The appeal will not be considered
to be a complaint to which an answer
is required.

(2) BALCA shall ensure that, at the
request of the appellant, the hearing is
scheduled to take place within a rea-
sonable period after BALCA’s receipt of
the case file (see also the time period
described in paragraph (f)(4) of this sec-
tion).

(3) Technical rules of evidence, such
as the Federal Rules of Evidence and
subpart B of the Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges (29 CFR part 18, subpart B),
will not apply to any hearing con-
ducted pursuant to this subpart, but
rules or principles designed to assure
production of the most credible evi-
dence available, and to subject testi-
mony to test by cross-examination,
shall be applied where reasonably nec-
essary by BALCA in conducting the
hearing. BALCA may exclude irrele-
vant, immaterial, or unduly repetitious
evidence. The certified copy of the case
file transmitted to BALCA by the Cer-
tifying Officer must be made part of
the evidentiary record of the case and
need not be moved into evidence.

(4) BALCA’s decision shall be ren-
dered within 120 calendar days after
BALCA’s receipt of the case file.

(g) Dismissals and stays. If BALCA de-
termines that the appeal is solely a
question of misrepresentation by the
facility or is solely a complaint of the
facility’s nonperformance of the Attes-
tation, BALCA shall dismiss the case
and refer the matter to the Adminis-
trator, Wage and Hour Division, for ac-
tion under subpart M. If BALCA deter-
mines that the appeal is partially a
question of misrepresentation by the
facility, or is partially a complaint of
the facility’s nonperformance of the
Attestation, BALCA shall refer the
matter to the Administrator, Wage and
Hour Division, for action under subpart
M of this part and shall stay BALCA
consideration of the case pending final
agency action on such referral. During
such stay, the 120-day period described
in paragraph (f)(1)(iv) of this section
shall be suspended.

§655.1150

(h) BALCA’s decision. After consider-
ation on the record or a de novo hear-
ing, BALCA shall either affirm or re-
verse ETA’s decision, and shall so no-
tify the appellant; and any other par-
ties.

(i) Decisions on Attestations. With re-
spect to an appeal of the acceptance,
rejection, suspension or invalidation of
an Attestation, the decision of BALCA
shall be the final decision of the Sec-
retary, and no further review shall be
given to the matter by any DOL offi-
cial.

§655.1150 What materials
available to the public?

(a) Public examination at ETA. ETA
will make available for public exam-
ination at the Office of Workforce Se-
curity, Employment Training Adminis-
tration, U.S. Department of Labor,
Room (C-4318, 200 Constitution Avenue,
NW., Washington, DC 20210, a list of fa-
cilities which have filed Attestations; a
copy of the facility’s Attestation(s) and
any supporting documentation; and a
copy of each of the facility’s H-1C peti-
tions (if any) to INS along with the
INS approval notices (if any).

(b) Public examination at facility. For
the duration of the Attestation’s valid-
ity and thereafter for so long as the fa-
cility employs any H-1C nurse under
the Attestation, the facility must
maintain a separate file containing a
copy of the Attestation, a copy of the
prevailing wage determination, a de-
scription of the facility pay system or
a copy of the facility’s pay schedule if
either document exists, copies of the
notices provided under §655.1115 and
§6565.1116, a description of the ‘‘timely
and significant steps’ as described in
§6565.1114, and any other documentation
required by this part to be contained in
the public access file. The facility must
make this file available to any inter-
ested parties within 72 hours upon writ-
ten or oral request. If a party requests
a copy of the file, the facility shall pro-
vide it and any charge for such copy
shall not exceed the cost of reproduc-
tion.

(c) ETA Notice to public. ETA will pe-
riodically publish a notice in the FED-
ERAL REGISTER announcing the names
and addresses of facilities which have
submitted Attestations; facilities

must be
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