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(4) The special provisions for H-1B-
dependent employers and willful viola-
tor employers do not apply to LCAs
filed from October 1, 2003 through
March 7, 2005, or before January 19,
2001. However, all LCAs filed before Oc-
tober 1, 2003, and containing the addi-
tional attestation obligations de-
scribed in this section and §§655.737
through 655.739, will remain in effect
with regard to those obligations, for so
long as any H-1B nonimmigrant(s) em-
ployed pursuant to the LCA(s) remain
employed by the employer.

[656 FR 80223, Dec. 20, 2000; 66 FR 1375, Jan. 8,
2001, as amended at 66 FR 63302, Dec. 5, 2001;
70 FR 72563, Dec. 5, 2005]

§655.737 What are “exempt” H-1B non-
immigrants, and how does their em-
ployment affect the additional at-
testation obligations of H-1B-de-
pendent employers and willful vio-
lator employers?

(a) An employer that is H-1B-depend-
ent or a willful violator of the H-1B
program requirements (as described in
§655.736) is subject to the attestation
obligations regarding displacement of
U.S. workers and recruitment of U.S.
workers (as described in §§655.738 and
655.739, respectively) for all LCAs that
are filed during the time period speci-
fied in §655.736(g). However, these addi-
tional obligations do not apply to an
LCA filed by such an employer if the
LCA is used only for the employment
of ‘“‘exempt’” H-1B nonimmigrants
(through petitions and/or extensions of
status) as described in this section.

(b) What is the test or standard for de-
termining an H-1B nonimmigrant’s ‘‘ex-
empt’’ status? An H-1B nonimmigrant is
“exempt’’ for purposes of this section if
the nonimmigrant meets either of the
two following criteria:

(1) Receives wages (including cash
bonuses and similar compensation) at
an annual rate equal to at least $60,000;
or

(2) Has attained a master’s or higher
degree (or its equivalent) in a specialty
related to the intended employment.

(c) How is the $60,000 annual wage to be
determined? The H-1B nonimmigrant
can be considered to be an ‘‘exempt”
worker, for purposes of this section, if
the nonimmigrant actually receives
hourly wages or annual salary totaling
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at least $60,000 in the calendar year.
The standards applicable to the em-
ployer’s satisfaction of the required
wage obligation are applicable to the
determination of whether the $60,000
wages or salary are received (see
§6565.731(c)(2) and (3)). Thus, employer
contributions or costs for benefits such
as health insurance, life insurance, and
pension plans cannot be counted to-
ward this $60,000. The compensation to
be counted or credited for these pur-
poses could include cash bonuses and
similar payments, provided that such
compensation is paid to the worker
“‘cash in hand, free and clear, when
due” (§655.731(c)(1)), meaning that the
compensation has readily determinable
market value, is readily convertible to
cash tender, and is actually received by
the employee when due (which must be
within the year for which the employer
seeks to count or credit the compensa-
tion toward the employee’s $60,000
earnings to qualify for exempt status).
Cash bonuses and similar compensation
can be counted or credited toward the
$60,000 for ‘‘exempt’ status only if pay-
ment is assured (i.e., if the payment is
contingent or conditional on some
event such as the employer’s annual
profits, the employer must guarantee
payment even if the contingency is not
met). The full $60,000 annual wages or
salary must be received by the em-
ployee in order for the employee to
have ‘“‘exempt’’ status. The wages or
salary required for ‘‘exempt’’ status
cannot be decreased or pro rated based
on the employee’s part-time work
schedule; an H-1B nonimmigrant work-
ing part-time, whose actual annual
compensation is less than $60,000,
would not qualify as exempt on the
basis of wages, even if the worker’s
earnings, if projected to a full-time
work schedule, would theoretically ex-
ceed $60,000 in a year. Where an em-
ployee works for less than a full year,
the employee must receive at least the
appropriate pro rata share of the $60,000
in order to be ‘‘exempt’’ (e.g., an em-
ployee who resigns after three months
must be paid at least $15,000). In the
event of an investigation pursuant to
subpart I of this part, the Adminis-
trator will determine whether the em-
ployee has received the required $60,000
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per year, using the employee’s anniver-
sary date to determine the one-year pe-
riod; for an employee who had worked
for less than a full year (either at the
beginning of employment, or after his/
her last anniversary date), the deter-
mination as to the $60,000 annual wages
will be on a pro rata basis (i.e., whether
the employee had been paid at a rate of
$60,000 per year (or $5,000 per month) in-
cluding any unpaid, guaranteed bo-
nuses or similar compensation).

(d) How is the ‘“‘master’s or higher de-
gree (or its equivalent) in a specialty re-
lated to the intended employment’ to be
determined? (1) ‘‘Master’s or higher de-
gree (or its equivalent),” for purposes
of this section means a foreign aca-
demic degree from an institution which
is accredited or recognized under the
law of the country where the degree
was obtained, and which is equivalent
to a master’s or higher degree issued
by a U.S. academic institution. The
equivalence to a U.S. academic degree
cannot be established through experi-
ence or through demonstration of ex-
pertise in the academic specialty (i.e.,
no ‘‘time equivalency’ or ‘‘perform-
ance equivalency’ will be recognized as
substituting for a degree issued by an
academic institution). The DHS and
the Department will consult appro-
priate sources of expertise in making
the determination of equivalency be-
tween foreign and U.S. academic de-
grees. Upon the request of the DHS or
the Department, the employer shall
provide evidence to establish that the
H-1B nonimmigrant has received the
degree, that the degree was earned in
the asserted field of study, including an
academic transcript of courses, and
that the institution from which the de-
gree was obtained was accredited or
recognized.

(2) “‘Specialty related to the intended
employment,” for purposes of this sec-
tion, means that the academic degree
is in a specialty which is generally ac-
cepted in the industry or occupation as
an appropriate or necessary credential
or skill for the person who undertakes
the employment in question. A ‘‘spe-
cialty’’ which is not generally accepted
as appropriate or necessary to the em-
ployment would not be considered to be
sufficiently ‘‘related’ to afford the H-
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1B nonimmigrant status as an ‘‘exempt
H-1B nonimmigrant.”

(e) When and how is the determination
of the H-1B mnonimmigrant’s ‘‘exempt’’
status to be made? An employer that is
H-1B-dependent or a willful violator (as
described in §655.736) may designate on
the LCA that the LCA will be used only
to support H-1B petition(s) and/or re-
quest(s) for extension of status for
“exempt’”’ H-1B nonimmigrants.

(1) If the employer makes the des-
ignation of ‘‘exempt” H-1B non-
immigrant(s) on the LCA, then the
DHS—as part of the adjudication of the
H-1B petition or request for extension
of status—will determine the worker’s
“exempt’” status, since an H-1B peti-
tion must be supported by an LCA con-
sistent with the petition (i.e., occupa-
tion, area of intended employment, ex-
empt status). The employer shall main-
tain, in the public access file main-
tained in accordance with §755.760, a
list of the H-1B nonimmigrant(s) whose
petition(s) and/or request(s) are sup-
ported by LCA(s) which the employer
has attested will be used only for ex-
empt H-1B nonimmigrants. In the
event of an investigation under subpart
I of this part, the Administrator will
give conclusive effect to an DHS deter-
mination of ‘“‘exempt’ status based on
the nonimmigrant’s educational at-
tainments (i.e., master’s or higher de-
gree (or its equivalent) in a specialty
related to the intended employment)
unless the determination was based on
false information. If the DHS deter-
mination of ‘‘exempt” status was based
on the assertion that the non-
immigrant would receive wages (in-
cluding cash bonuses and similar com-
pensation) at an annual rate equal to
at least $60,000, the employer shall pro-
vide evidence to show that such wages
actually were received by the non-
immigrant (consistent with paragraph
(c) of this section and the regulatory
standards for satisfaction or payment
of the required wages as described in
§655.731(c)(3)).

(2) If the employer makes the des-
ignation of ‘‘exempt’” H-1B non-
immigrants on the LCA, but is found in
an enforcement action under subpart I
of this part to have used the LCA to
employ nonimmigrants who are, in
fact, not exempt, then the employer
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will be subject to a finding that it
failed to comply with the nondisplace-
ment and recruitment obligations (as
described in §§655.738 and 655.739, re-
spectively) and may be assessed appro-
priate penalties and remedies.

(3) If the employer does not make the
designation of ‘“‘exempt” H-1B non-
immigrants on the LCA, then the em-
ployer has waived the option of not
being subject to the additional LCA at-
testation obligations on the basis of
employing only exempt H-1B non-
immigrants under the LCA. In the
event of an investigation under subpart
I of this part, the Administrator will
not consider the question of the non-
immigrant(s)’s ‘‘exempt” status in de-
termining whether an H-1B-dependent
employer or willful violator employer
has complied with such additional LCA
attestation obligations.

[656 FR 80227, Dec. 20, 2000]

§655.738 What are the “non-displace-
ment of U.S. workers” obligations
that apply to H-1B-dependent em-
ployers and willful violators, and
how do they operate?

An employer that is subject to these
additional attestation obligations
(under the standards described in
§655.736) is prohibited from displace-
ment of any U.S. worker(s)—whether
directly (in its own workforce) or sec-
ondarily (at a worksite of a second em-
ployer)—under the standards set out in
this section.

(a) United States worker (U.S. worker)
is defined in §655.715.

(b) Displacement, for purposes of this
section, has two components: ‘‘lay off”
of U.S. worker(s), and ‘essentially
equivalent jobs’ held by U.S. worker(s)
and H-1B nonimmigrant(s).

(1) Lay off of a U.S. worker means
that the employer has caused the
worker’s loss of employment, other
than through—

(i) Discharge of a U.S. worker for in-
adequate performance, violation of
workplace rules, or other cause related
to the worker’s performance or behav-
ior on the job;

(ii) A U.S. worker’s voluntary depar-
ture or voluntary retirement (to be as-
sessed in light of the totality of the
circumstances, under established prin-
ciples concerning ‘‘constructive dis-
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charge’” of workers who are pressured
to leave employment);

(iii) Expiration of a grant or contract
under which a U.S. worker is employed,
other than a temporary employment
contract entered into in order to evade
the employer’s non-displacement obli-
gation. The question is whether the
loss of the contract or grant has caused
the worker’s loss of employment. It
would not be a layoff where the job loss
results from the expiration of a grant
or contract without which there is no
alternative funding or need for the U.S.
worker’s position on that or any other
grant or contract (e.g., the expiration
of a research grant that funded a
project on which the worker was em-
ployed at an academic or research in-
stitution; the expiration of a staffing
firm’s contract with a customer where
the U.S. worker was hired expressly to
work pursuant to that contract and the
employer has no practice of moving
workers to other customers or projects
upon the expiration of contract(s)). On
the other hand, it would be a layoff
where the employer’s normal practice
is to move the U.S. worker from one
contract to another when a contract
expires, and work on another contract
for which the worker is qualified is
available (e.g., staffing firm’s contract
with one customer ends and another
contract with a different customer be-
gins); or

(iv) A U.S. worker who loses employ-
ment is offered, as an alternative to
such loss, a similar employment oppor-
tunity with the same employer (or, in
the case of secondary displacement at a
worksite of a second employer, as de-
scribed in paragraph (d) of this section,
a similar employment opportunity
with either employer) at equivalent or
higher compensation and benefits than
the position from which the U.S. work-
er was discharged, regardless of wheth-
er or not the U.S. worker accepts the
offer. The validity of the offer of a
similar employment opportunity will
be assessed in light of the following
factors:

(A) The offer is a bona fide offer, rath-
er than an offer designed to induce the
U.S. worker to refuse or an offer made
with the expectation that the worker
will refuse;
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