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federal ETA officials to the greatest 
extent possible. In the event that any 
State or other Regional MSFW Mon-
itor Advocate, enforcement agency, or 
MSFW group refers a matter to the Re-
gional MSFW Monitor Advocate which 
requires emergency action, he/she shall 
assist them in obtaining action by ap-
propriate agencies and staff, inform the 
originating party of the action taken, 
and, upon request, provide written con-
firmation. 

(15) The Regional MSFW Monitor Ad-
vocate shall initiate and maintain such 
contacts as he/she deems necessary 
with Regional MSFW Monitor Advo-
cates in other regions to seek to re-
solve problems concerning MSFWs who 
work, live or travel through the region. 
He/she shall recommend to the Re-
gional Administrator and/or the Na-
tional office inter-regional cooperation 
on any particular matter, problem, or 
policy with respect to which inter-re-
gional action is desirable. 

(16) The Regional MSFW Monitor Ad-
vocate shall establish regular contacts 
with the ESA and OSHA farmworker 
specialists in the region and, to the ex-
tent necessary, shall establish contacts 
with the staff of other DOL agencies 
represented on the Regional Farm 
Labor Coordinated Enforcement Com-
mittee. The Regional MSFW Monitor 
Advocate shall coordinate his/her ef-
forts with specialists in the region to 
ensure that the policy specified in 29 
CFR 42.20(c)(3) is followed. 

(17) The Regional MSFW Monitor Ad-
vocate shall participate in the regional 
reviews of State agency Program Budg-
et Plans, and shall comment to the Re-
gional Administrator as to the ade-
quacy of the affirmative action plans, 
the outreach plans, and other specific 
plans included therein. 

[45 FR 39468, June 10, 1980, as amended at 71 
FR 35523, June 21, 2006] 

§ 658.604 Assessment and evaluation of 
program performance data. 

(a) State agencies shall compile pro-
gram performance data required by 
ETA, including statistical information 
on program operations. 

(b) The ETA shall use the program 
performance data in assessing and eval-
uating whether the State agencies have 

complied with JS regulations and their 
State agency program budget plans. 

(c) In assessing and evaluating pro-
gram performance data, the ETA shall 
act in accordance with the following 
general principles: 

(1) The fact that the program per-
formance data from a State agency, 
whether overall or relative to a par-
ticular program activity, indicate poor 
program performance does not by itself 
constitute a violation of JS regulations 
or of the State agency’s responsibil-
ities under its State agency program 
budget plan; 

(2) Program performance data, how-
ever, may so strongly indicate that a 
State agency’s performance is poor 
that the data may raise a presumption 
(prima facie case) that a State agency is 
violating JS regulations or the State 
agency program budget plan. A State 
agency’s failure to meet the oper-
ational objectives set forth in the PBP 
shall raise a presumption that the 
agency is violating JS regulations and/ 
or its PBP. In such cases the ETA shall 
afford the State agency an opportunity 
to rebut the presumption of a violation 
pursuant to the procedures at subpart 
H of this part. 

(3) The ETA shall take into account 
that certain program performance data 
may measure items over which State 
agencies have direct or substantial 
control while other data may measure 
items over which the State agency has 
indirect or minimal control. 

(i) Generally, for example, a State 
agency has direct and substantial con-
trol over the delivery of job services 
such as referrals to jobs, job develop-
ment contacts, applicant counseling, 
referrals to supportive services and the 
conduct of field checks. 

(ii) State agencies, however, have 
only indirect control over the outcome 
of services. State agencies, for exam-
ple, cannot guarantee that an employer 
will hire a referred applicant, nor can 
they guarantee that the terms and con-
ditions of employment will be as stated 
on a job order. 

(iii) Outside forces, moreover, such as 
a sudden heavy increase in unemploy-
ment rates, a strike by State agency 
employees, or a severe drought or flood 
may skew the results measured by pro-
gram performance data; 
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(4) The ETA shall consider a State 
agency’s failure to keep accurate and 
complete program performance data 
required by JS regulations as a viola-
tion of the JS regulations. 

§ 658.605 Communication of findings 
to State agencies. 

(a) The Regional Administrator shall 
inform State agencies in writing of the 
results of review and assessment ac-
tivities and, as appropriate, shall dis-
cuss with the State Administrator the 
impact or action required by ETA as a 
result of review and assessment activi-
ties. 

(b) The ETA national office shall 
transmit the results of any review and 
assessment activities conducted by it 
to the Regional Administrator who 
shall send the information to the State 
agency. 

(c) Whenever the review and assess-
ment indicates a State agency viola-
tion of JS regulations or its State 
agency program budget plan, the Re-
gional Administrator shall follow the 
procedures set forth at subpart H of 
this part. 

(d) Regional Administrators shall fol-
low-up any corrective action plan im-
posed on a State agency under subpart 
H of this part by further review and as-
sessment of the State agency pursuant 
to this subpart. 

Subpart H—Federal Application of 
Remedial Action to State 
Agencies 

AUTHORITY: Wagner-Peyser Act of 1933, as 
amended, 29 U.S.C. 49 et seq.; 5 U.S.C. 301 et 
seq. 

§ 658.700 Scope and purpose of sub-
part. 

This subpart sets forth the proce-
dures which ETA shall follow upon ei-
ther discovering independently or re-
ceiving from other(s) information indi-
cating that State agencies may not be 
adhering to JS regulations. 

§ 658.701 Statements of policy. 
(a) It is the policy of the Employ-

ment and Training Administration 
(ETA) to take all necessary action, in-
cluding the imposition of the full range 
of sanctions set forth in this subpart, 

to ensure that State agencies comply 
with all requirements established by 
JS regulations. 

(b) It is the policy of ETA to initiate 
decertification procedures against 
State agencies in instances of serious 
or continual violations of JS regula-
tions if less stringent remedial actions 
taken in accordance with this subpart 
fail to resolve noncompliance. 

(c) It is the policy of the ETA to act 
on information concerning alleged vio-
lations by State agencies of the JS reg-
ulations received from any person or 
organization. 

§ 658.702 Initial action by the Regional 
Administrator. 

(a) The ETA Regional Administrator 
shall be responsible for ensuring that 
all State agencies in his/her region are 
in compliance with JS regulations. 

(b) Wherever a Regional Adminis-
trator discovers or is apprised of pos-
sible State agency violations of JS reg-
ulations by the review and assessment 
activities under subpart G of this part, 
or through required reports or written 
complaints from individuals, organiza-
tions or employers which are elevated 
to ETA after the exhaustion of State 
agency administrative remedies, the 
Regional Administrator shall conduct 
an investigation. Within 10 days after 
receipt of the report or other informa-
tion, the Regional Administrator shall 
make a determination whether there is 
probable cause to believe that a State 
agency has violated JS regulations. 

(c) The Regional Administrator shall 
accept complaints regarding possible 
State agency violations of JS regula-
tions from employee organizations, 
employers or other groups, without ex-
haustion of the complaint process de-
scribed at subpart E, if the Regional 
Administrator determines that the na-
ture and scope of the complaint are 
such that the time required to exhaust 
the administrative procedures at the 
State level would adversely affect a 
significant number of applicants. In 
such cases, the Regional Administrator 
shall investigate the matter within 10 
working days, may provide the State 
agency 10 working days for comment, 
and shall make a determination within 
an additional 10 working days whether 
there is probable cause to believe that 
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