§702.251

(e) If either portion of a combined
compensation and medical benefits set-
tlement application is disapproved the
entire application is disapproved unless
the parties indicate on the face of the
application that they agree to settle ei-
ther portion independently.

(f) When presented with a settlement,
the adjudicator shall review the appli-
cation and determine whether, consid-
ering all of the circumstances, includ-
ing, where appropriate, the probability
of success if the case were formally
litigated, the amount is adequate. The
criteria for determining the adequacy
of the settlement application shall in-
clude, but not be limited to:

(1) The claimant’s age, education and
work history;

(2) The degree of the claimant’s dis-
ability or impairment;

(3) The availability of the type of
work the claimant can do;

(4) The cost and necessity of future
medical treatment (where the settle-
ment includes medical benefits).

(g) In cases being paid pursuant to a
final compensation order, where no
substantive issues are in dispute, a set-
tlement amount which does not equal
the present value of future compensa-
tion payments commuted, computed at
the discount rate specified below, shall
be considered inadequate unless the
parties to the settlement show that the
amount is adequate. The probability of
the death of the beneficiary before the
expiration of the period during which
he or she is entitled to compensation
shall be determined according to the
most current United States Life Table,
as developed by the United States De-
partment of Health and Human Serv-
ices, which shall be updated from time
to time. The discount rate shall be
equal to the coupon issue yield equiva-
lent (as determined by the Secretary of
the Treasury) of the average accepted
auction price for the last auction of 52
weeks U.S. Treasury Bills settled im-
mediately prior to the date of the sub-
mission of the settlement application.

[60 FR 399, Jan. 3, 1985, as amended at 51 FR
4284, Feb. 3, 1986; 60 FR 51348, Oct. 2, 1995]
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CONTROVERTED CLAIMS

§702.251 Employer’s controversion of
the right to compensation.

Where the employer controverts the
right to compensation after notice or
knowledge of the injury or death, or
after receipt of a written claim, he
shall give notice thereof, stating the
reasons for controverting the right to
compensation, using the form pre-
scribed by the Director. Such notice, or
answer to the claim, shall be filed with
the district director within 14 days
from the date the employer receives
notice or has knowledge of the injury
or death. The original notice shall be
sent to the district director having ju-
risdiction, and a copy thereof shall be
given or mailed to the claimant.

(Approved by the Office of Management and
Budget under control number 1215-0023)

(Pub. L. No. 96-511)

[38 FR 26861, Sept. 26, 1973, as amended at 49
FR 18294, Apr. 30, 1984]

§702.252 Action by district director
upon receipt of  notice of
controversion.

Upon receiving the employer’s notice
of controversion, the district director
shall forthwith commence proceedings
for the adjudication of the claim in ac-
cordance with the procedures set forth
in subpart C of this part.

CONTESTED CLAIMS

§702.261 Claimant’s contest of actions
taken by employer or carrier with
respect to the claim.

Where the claimant contests an ac-
tion by the employer or carrier reduc-
ing, suspending, or terminating bene-
fits, including medical care, he should
immediately notify the office of the
district director having jurisdiction, in
person or in writing, and set forth the
facts pertinent to his complaint.

§702.262 Action by district director
upon receipt of notice of contest.

Upon receipt of the claimant’s notice
of contest, the district director shall
forthwith commence proceedings for
adjudication of the claim in accordance
with the procedures set forth in sub-
part C of this part.
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DISCRIMINATION

§702.271 Discrimination; against em-
ployees who bring proceedings, pro-
hibition and penalty.

(a)(1) No employer or its duly author-
ized agent may discharge or in any
manner discriminate against an em-
ployee as to his/her employment be-
cause that employee: (i) Has claimed or
attempted to claim compensation
under this Act; or (ii) has testified or is
about to testify in a proceeding under
this Act. To discharge or refuse to em-
ploy a person who has been adjudicated
to have filed a fraudulent claim for
compensation or otherwise made a
false statement or misrepresentation
under section 31(a)(1) of the Act, 33
U.S.C. 931(a)(1), is not a violation of
this section.

(2) Any employer who violates this
section shall be liable to a penalty of
not less that $1,000.00 or more than
$5,000.00 to be paid (by the employer
alone, and not by a carrier) to the dis-
trict director for deposit in the special
fund described in section 44 of the Act,
33 U.S.C. 944; and shall restore the em-
ployee to his or her employment along
with all wages lost due to the discrimi-
nation unless the employee has ceased
to be qualified to perform the duties of
employment. Provided however, that for
any violation occurring on or after No-
vember 17, 1997 the employer shall be
liable to a penalty of not less than
$1,100.00 or more than $5,500.00.

(b) When a district director receives
a complaint from an employee alleging
discrimination as defined under section
49, he or she shall notify the employer,
and within five working days, initiate
specific inquiry to determine all the
facts and circumstances pertaining
thereto. This may be accomplished by
interviewing the employee, employer
representatives and other parties who
may have information about the mat-
ter. Interviews may be conducted by
written correspondence, telephone or
personal interview.

(c) If circumstances warrant, the dis-
trict director may also conduct an in-
formal conference on the issue as de-
scribed in §§702.312 through 702.314.

(d) Any employee discriminated
against is entitled to be restored to his
employment and to be compensated by

§702.272

the employer for any loss of wages aris-
ing out of such discrimination provided
that the employee is qualified to per-
form the duties of the employment. If
it is determined that the employee has
been discriminated against, the dis-
trict director shall also determine
whether the employee is qualified to
perform the duties of the employment.
The district director may use medical
evidence submitted by the parties or he
may arrange to have the employee ex-
amined by a physician selected by the
district director. The cost of the med-
ical examination arranged for by the
district director may be charged to the
special fund established by section 44,
33 U.S.C. 944.

[42 FR 45302, Sept. 9, 1977, as amended at 50
FR 400, Jan. 3, 1985; 62 FR 53956, Oct. 17, 1997]

§702.272 Informal recommendation by
district director.

(a) If the district director determines
that the employee has been discharged
or suffered discrimination and is able
to resume his or her duties, the district
director will recommend that the em-
ployer reinstate the employee and/or
make such restitution as is indicated
by the circumstances of the case, in-
cluding compensation for any wage loss
suffered as the result of the discharge
or discrimination. The district director
may also assess the employer an appro-
priate penalty, as determined under au-
thority vested in the district director
by the Act. If the district director de-
termines that no violation occurred he
shall notify the partries of his findings
and the reasons for recommending that
the complaint be denied. If the em-
ployer and employee accept the dis-
trict director’s recommendation, it
will be incorporated in an order and
mailed to each party within 10 days.

(b) If the parties do not agree to the
recommendation, the district director
shall, within 10 days after receipt of
the rejection, prepare a memorandum
summarizing the disagreement, mail a
copy to all interested parties, and shall
within 14 days thereafter refer the case
to the Office of the Chief Administra-
tive Law Judge for hearing pursuant to
§702.317.

[42 FR 45302, Sept. 9, 1977]
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