§718.202

§718.202 Determining the existence of
pneumoconiosis.

(a) A finding of the existence of pneu-
moconiosis may be made as follows:

(1) A chest X-ray conducted and clas-
sified in accordance with §718.102 may
form the basis for a finding of the ex-
istence of pneumoconiosis. Except as
otherwise provided in this section,
where two or more X-ray reports are in
conflict, in evaluating such X-ray re-
ports consideration shall be given to
the radiological qualifications of the
physicians interpreting such X-rays.

(i) In all claims filed before January
1, 1982, where there is other evidence of
pulmonary or respiratory impairment,
a Board-certified or Board-eligible ra-
diologist’s interpretation of a chest X-
ray shall be accepted by the Office if
the X-ray is in compliance with the re-
quirements of §718.102 and if such X-
ray has been taken by a radiologist or
qualified radiologic technologist or
technician and there is no evidence
that the claim has been fraudulently
represented. However, these limita-
tions shall not apply to any claim filed
on or after January 1, 1982.

(ii) The following definitions shall
apply when making a finding in accord-
ance with this paragraph.

(A) The term other evidence means
medical tests such as blood-gas studies,
pulmonary function studies or physical
examinations or medical histories
which establish the presence of a
chronic pulmonary, respiratory or
cardio-pulmonary condition, and in the
case of a deceased miner, in the ab-
sence of medical evidence to the con-
trary, affidavits of persons with knowl-
edge of the miner’s physical condition.

(B) Pulmonary or respiratory impair-
ment means inability of the human res-
piratory apparatus to perform in a nor-
mal manner one or more of the three
components of respiration, namely,
ventilation, perfusion and diffusion.

(C) Board-certified means certification
in radiology or diagnostic roentgen-
ology by the American Board of Radi-
ology, Inc. or the American Osteo-
pathic Association.

(D) Board-eligible means the success-
ful completion of a formal accredited
residency program in radiology or diag-
nostic roentgenology.
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(B) Certified ‘B’ reader or ‘B’ reader
means a physician who has dem-
onstrated proficiency in evaluating
chest roentgenograms for
roentgenographic quality and in the
use of the ILO-U/C classification for in-
terpreting chest roentgenograms for
pneumoconiosis and other diseases by
taking and passing a specially designed
proficiency examination given on be-
half of or by the Appalachian Labora-
tory for Occupational Safety and
Health. See 42 CFR 37.51(b)(2).

(F) Qualified radiologic technologist or
technician means an individual who is
either certified as a registered tech-
nologist by the American Registry of
Radiologic Technologists or licensed as
a radiologic technologist by a state li-
censing board.

(2) A biopsy or autopsy conducted
and reported in compliance with
§718.106 may be the basis for a finding
of the existence of pneumoconiosis. A
finding in an autopsy or biopsy of
anthracotic pigmentation, however,
shall not be sufficient, by itself, to es-
tablish the existence of pneumo-
coniosis. A report of autopsy shall be
accepted unless there is evidence that
the report is not accurate or that the
claim has been fraudulently rep-
resented.

(3) If the presumptions described in
§§718.304, 718.305 or §718.306 are applica-
ble, it shall be presumed that the
miner is or was suffering from pneumo-
coniosis.

(4) A determination of the existence
of pneumoconiosis may also be made if
a physician, exercising sound medical
judgment, notwithstanding a negative
X-ray, finds that the miner suffers or
suffered from pneumoconiosis as de-
fined in §718.201. Any such finding shall
be based on objective medical evidence
such as Dblood-gas studies, electro-
cardiograms, pulmonary function stud-
ies, physical performance tests, phys-
ical examination, and medical and
work histories. Such a finding shall be
supported by a reasoned medical opin-
ion.

(b) No claim for benefits shall be de-
nied solely on the basis of a negative
chest X-ray.

(c) A determination of the existence
of pneumoconiosis shall not be made
solely on the basis of a living miner’s
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statements or testimony. Nor shall
such a determination be made upon a
claim involving a deceased miner filed
on or after January 1, 1982, solely based
upon the affidavit(s) (or equivalent
sworn testimony) of the claimant and/
or his or her dependents who would be
eligible for augmentation of the claim-
ant’s benefits if the claim were ap-
proved.

§718.203 Establishing relationship of
pneumoconiosis to coal mine em-
ployment.

(a) In order for a claimant to be
found eligible for benefits under the
Act, it must be determined that the
miner’s pneumoconiosis arose at least
in part out of coal mine employment.
The provisions in this section set forth
the criteria to be applied in making
such a determination.

(b) If a miner who is suffering or suf-
fered from pneumoconiosis was em-
ployed for ten years or more in one or
more coal mines, there shall be a re-
buttable presumption that the pneumo-
coniosis arose out of such employment.

(c) If a miner who is suffering or suf-
fered from pneumoconiosis was em-
ployed less than ten years in the na-
tion’s coal mines, it shall be deter-
mined that such pneumoconiosis arose
out of that employment only if com-
petent evidence establishes such a rela-
tionship.

§718.204 Total disability and disability
causation defined; criteria for de-
termining total disability and total
disability due to pneumoconiosis.

(a) General. Benefits are provided
under the Act for or on behalf of min-
ers who are totally disabled due to
pneumoconiosis, or who were totally
disabled due to pneumoconiosis at the
time of death. For purposes of this sec-
tion, any nonpulmonary or nonres-
piratory condition or disease, which
causes an independent disability unre-
lated to the miner’s pulmonary or res-
piratory disability, shall not be consid-
ered in determining whether a miner is
totally disabled due to pneumo-
coniosis. If, however, a nonpulmonary
or nonrespiratory condition or disease
causes a chronic respiratory or pul-
monary impairment, that condition or
disease shall be considered in deter-
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mining whether the miner is or was to-
tally disabled due to pneumoconiosis.

(b)(1) Total disability defined. A miner
shall be considered totally disabled if
the irrebuttable presumption described
in §718.304 applies. If that presumption
does not apply, a miner shall be consid-
ered totally disabled if the miner has a
pulmonary or respiratory impairment
which, standing alone, prevents or pre-
vented the miner:

(i) From performing his or her usual
coal mine work; and

(ii) From engaging in gainful employ-
ment in the immediate area of his or
her residence requiring the skills or
abilities comparable to those of any
employment in a mine or mines in
which he or she previously engaged
with some regularity over a substan-
tial period of time.

(2) Medical criteria. In the absence of
contrary probative evidence, evidence
which meets the standards of either
paragraphs (b)(2)(1), (ii), (iii), or (iv) of
this section shall establish a miner’s
total disability:

(i) Pulmonary function tests showing
values equal to or less than those listed
in Table Bl (Males) or Table B2 (Fe-
males) in Appendix B to this part for
an individual of the miner’s age, sex,
and height for the FEV1 test; if, in ad-
dition, such tests also reveal the values
specified in either paragraph
(b)(2)(1)(A) or (B) or (C) of this section:

(A) Values equal to or less than those
listed in Table B3 (Males) or Table B4
(Females) in Appendix B of this part,
for an individual of the miner’s age,
sex, and height for the FVC test, or

(B) Values equal to or less than those
listed in Table B5 (Males) or Table B6
(Females) in Appendix B to this part,
for an individual of the miner’s age,
sex, and height for the MVV test, or

(C) A percentage of 55 or less when
the results of the FEV1 test are divided
by the results of the FVC test (FEV1/
FVC equal to or less than 55%), or

(ii) Arterial blood-gas tests show the
values listed in Appendix C to this
part, or

(iii) The miner has pneumoconiosis
and has been shown by the medical evi-
dence to be suffering from cor
pulmonale with right-sided congestive
heart failure, or
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