§725.367

section 435 of the Act and part 727 of
this subchapter (see §725.4(d)).

(c) In awarding a fee, the appropriate
adjudication officer shall consider, and
shall add to the fee, the amount of rea-
sonable and unreimbursed expenses in-
curred in establishing the claimant’s
case. Reimbursement for travel ex-
penses incurred by an attorney shall be
determined in accordance with the pro-
visions of §725.459(a). No reimburse-
ment shall be permitted for expenses
incurred in obtaining medical or other
evidence which has previously been
submitted to the Office in connection
with the claim.

(d) Upon receipt of a request for ap-
proval of a fee, such request shall be re-
viewed and evaluated by the appro-
priate adjudication officer and a fee
award issued. Any party may request
reconsideration of a fee awarded by the
adjudication officer. A revised or modi-
fied fee award may then be issued, if
appropriate.

(e) Each request for reconsideration
or review of a fee award shall be in
writing and shall contain supporting
statements or information pertinent to
any increase or decrease requested. If a
fee awarded by a district director is
disputed, such award shall be appeal-
able directly to the Benefits Review
Board. In such a fee dispute case, the
record before the Board shall consist of
the order of the district director
awarding or denying the fee, the appli-
cation for a fee, any written statement
in opposition to the fee and the docu-
mentary evidence contained in the file
which verifies or refutes any item
claimed in the fee application.

§725.367 Payment of a claimant’s at-
torney’s fee by responsible operator
or fund.

(a) An attorney who represents a
claimant in the successful prosecution
of a claim for benefits may be entitled
to collect a reasonable attorney’s fee
from the responsible operator that is
ultimately found liable for the pay-
ment of benefits, or, in a case in which
there is no operator who is liable for
the payment of benefits, from the fund.
Generally, the operator or fund liable
for the payment of benefits shall be lia-
ble for the payment of the claimant’s
attorney’s fees where the operator or
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fund, as appropriate, took action, or
acquiesced in action, that created an
adversarial relationship between itself
and the claimant. The fees payable
under this section shall include reason-
able fees for necessary services per-
formed prior to the creation of the ad-
versarial relationship. Circumstances
in which a successful attorney’s fees
shall be payable by the responsible op-
erator or the fund include, but are not
limited to, the following:

(1) The responsible operator des-
ignated by the district director (see
§725.410(a)(3)) fails to accept the claim-
ant’s entitlement to benefits within
the 30-day period provided by
§725.412(b) and is ultimately deter-
mined to be liable for benefits. The op-
erator shall be liable for an attorney’s
fee with respect to all necessary serv-
ices performed by the claimant’s attor-
ney;

(2) There is no operator that may be
held liable for the payment of benefits,
and the district director issues a sched-
ule for the submission of additional
evidence under §725.410. The fund shall
be liable for an attorney’s fee with re-
spect to all necessary services per-
formed by the claimant’s attorney;

(3) The claimant submits a bill for
medical treatment, and the party lia-
ble for the payment of benefits declines
to pay the bill on the grounds that the
treatment is unreasonable, or is for a
condition that is not compensable. The
responsible operator or fund, as appro-
priate, shall be liable for an attorney’s
fee with respect to all necessary serv-
ices performed by the claimant’s attor-
ney,

(4) A beneficiary seeks an increase in
the amount of benefits payable, and
the responsible operator or fund con-
tests the claimant’s right to that in-
crease. If the beneficiary is successful
in securing an increase in the amount
of benefits payable, the operator or
fund shall be liable for an attorney’s
fee with respect to all necessary serv-
ices performed by the beneficiary’s at-
torney;
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(5) The responsible operator or fund
seeks a decrease in the amount of bene-
fits payable. If the beneficiary is suc-
cessful in resisting the request for a de-
crease in the amount of benefits pay-
able, the operator or fund shall be lia-
ble for an attorney’s fee with respect to
all necessary services performed by the
beneficiary’s attorney. A request for
information clarifying the amount of
benefits payable shall not be consid-
ered a request to decrease that
amount.

(b) Any fee awarded under this sec-
tion shall be in addition to the award
of benefits, and shall be awarded, in an
order, by the district director, adminis-
trative law judge, Board or court, be-
fore whom the work was performed.
The operator or fund shall pay such fee
promptly and directly to the claim-
ant’s attorney in a lump sum after the
award of benefits becomes final.

(c) Section 205(a) of the Black Lung
Benefits Amendments of 1981, Public
Law 97-119, amended section 422 of the
Act and relieved operators and carriers
from liability for the payment of bene-
fits on certain claims. Payment of ben-
efits on those claims was made the re-
sponsibility of the fund. The claims
subject to this transfer of liability are
described in §725.496. On claims subject
to the transfer of liability described in
this paragraph the fund will pay all
fees and costs which have been or will
be awarded to claimant’s attorneys
which were or would have become the
liability of an operator or carrier but
for the enactment of the 1981 Amend-
ments and which have not already been
paid by such operator or carrier. Sec-
tion 9501(d)(7) of the Internal Revenue
Code (26 U.S.C.), which was also en-
acted as a part of the 1981 Amendments
to the Act, expressly prohibits the fund
from reimbursing an operator or car-
rier for any attorney fees or costs
which it has paid on cases subject to
the transfer of liability provisions.

Subpart E—Adjudication of Claims
by the District Director

§725.401 Claims
eral.
After a claim has been received by
the district director, the district direc-
tor shall take such action as is nec-

development—gen-

§725.404

essary to develop, process, and make
determinations with respect to the
claim as provided in this subpart.

§725.402 Approved State workers’

compensation law.

If a district director determines that
any claim filed under this part is one
subject to adjudication under a work-
ers’ compensation law approved under
part 722 of this subchapter, he or she
shall advise the claimant of this deter-
mination and of the Act’s requirement
that the claim must be filed under the
applicable State workers’ compensa-
tion law. The district director shall
then prepare a proposed decision and
order dismissing the claim for lack of
jurisdiction pursuant to §725.418 and
proceed as appropriate.

§725.403 [Reserved]

§725.404 Development of evidence—
general.

(a) Employment history. Each claimant
shall furnish the district director with
a complete and detailed history of the
coal miner’s employment and, upon re-
quest, supporting documentation.

(b) Matters of record. Where it is nec-
essary to obtain proof of age, marriage
or termination of marriage, death,
family relationship, dependency (see
subpart B of this part), or any other
fact which may be proven as a matter
of public record, the claimant shall fur-
nish such proof to the district director
upon request.

(¢) Documentary evidence. If a claim-
ant is required to submit documents to
the district director, the claimant shall
submit either the original, a certified
copy or a clear readable copy thereof.
The district director or administrative
law judge may require the submission
of an original document or certified
copy thereof, if necessary.

(d) Submission of insufficient evidence.
In the event a claimant submits insuf-
ficient evidence regarding any matter,
the district director shall inform the
claimant of what further evidence is
necessary and request that such evi-
dence be submitted within a specified
reasonable time which may, upon re-
quest, be extended for good cause.

995



