§725.411

§725.411 Initial adjudication in Trust
Fund cases.

Notwithstanding the requirements of
§725.410 of this part, if the district di-
rector concludes that the results of the
complete pulmonary evaluation sup-
port a finding of eligibility, and that
there is no operator responsible for the
payment of benefits, the district direc-
tor shall issue a proposed decision and
order in accordance with §725.418 of
this part.

§725.412 Operator’s response.

(a)(1) Within 30 days after the district
director issues a schedule pursuant to
§725.410 of this part containing a des-
ignation of the responsible operator
liable for the payment of benefits, that
operator shall file a response with re-
gard to its liability. The response shall
specifically indicate whether the oper-
ator agrees or disagrees with the dis-
trict director’s designation.

(2) If the responsible operator des-
ignated by the district director does
not file a timely response, it shall be
deemed to have accepted the district
director’s designation with respect to
its liability, and to have waived its
right to contest its liability in any fur-
ther proceeding conducted with respect
to the claim.

(b) The responsible operator des-
ignated by the district director may
also file a statement accepting claim-
ant’s entitlement to benefits. If that
operator fails to file a timely response
to the district director’s designation,
the district director shall, upon receipt
of such a statement, issue a proposed
decision and order in accordance with
§725.418 of this part. If the operator
fails to file a statement accepting the
claimant’s entitlement to benefits
within 30 days after the district direc-
tor issues a schedule pursuant to
§725.410 of this part, the operator shall
be deemed to have contested the claim-
ant’s entitlement.

§725.413 [Reserved]

§725.414 Development of evidence.

(a) Medical evidence. (1) For purposes
of this section, a medical report shall
consist of a physician’s written assess-
ment of the miner’s respiratory or pul-
monary condition. A medical report
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may be prepared by a physician who
examined the miner and/or reviewed
the available admissible evidence. A
physician’s written assessment of a
single objective test, such as a chest X-
ray or a pulmonary function test, shall
not be considered a medical report for
purposes of this section.

(2)(1) The claimant shall be entitled
to submit, in support of his affirmative
case, no more than two chest X-ray in-
terpretations, the results of no more
than two pulmonary function tests, the
results of no more than two arterial
blood gas studies, no more than one re-
port of an autopsy, no more than one
report of each biopsy, and no more
than two medical reports. Any chest X-
ray interpretations, pulmonary func-
tion test results, blood gas studies, au-
topsy report, biopsy report, and physi-
cians’ opinions that appear in a med-
ical report must each be admissible
under this paragraph or paragraph
(a)(4) of this section.

(ii) The claimant shall be entitled to
submit, in rebuttal of the case pre-
sented by the party opposing entitle-
ment, no more than one physician’s in-
terpretation of each chest X-ray, pul-
monary function test, arterial blood
gas study, autopsy or biopsy submitted
by the designated responsible operator
or the fund, as appropriate, under para-
graph (a)(3)(i) or (a)(3)(iii) of this sec-
tion and by the Director pursuant to
§725.406. In any case in which the party
opposing entitlement has submitted
the results of other testing pursuant to
§718.107, the claimant shall be entitled
to submit one physician’s assessment
of each piece of such evidence in rebut-
tal. In addition, where the responsible
operator or fund has submitted rebut-
tal evidence under paragraph (a)(3)(ii)
or (a)(3)(iii) of this section with respect
to medical testing submitted by the
claimant, the claimant shall be enti-
tled to submit an additional statement
from the physician who originally in-
terpreted the chest X-ray or adminis-
tered the objective testing. Where the
rebuttal evidence tends to undermine
the conclusion of a physician who pre-
pared a medical report submitted by
the claimant, the claimant shall be en-
titled to submit an additional state-
ment from the physician who prepared
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