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shall be considered a medical report 
subject to the limitations of § 725.414. 

(d) A physician whose testimony is 
permitted under this section may tes-
tify as to any other medical evidence 
of record, but shall not be permitted to 
testify as to any medical evidence rel-
evant to the miner’s condition that is 
not admissible. 

§ 725.458 Depositions; interrogatories. 
The testimony of any witness or 

party may be taken by deposition or 
interrogatory according to the rules of 
practice of the Federal district court 
for the judicial district in which the 
case is pending (or of the U.S. District 
Court for the District of Columbia if 
the case is pending in the District or 
outside the United States), except that 
at least 30 days prior notice of any dep-
osition shall be given to all parties un-
less such notice is waived. No post- 
hearing deposition or interrogatory 
shall be permitted unless authorized by 
the administrative law judge upon the 
motion of a party to the claim. The 
testimony of any physician which is 
taken by deposition shall be subject to 
the limitations on the scope of the tes-
timony contained in § 725.457(d). 

§ 725.459 Witness fees. 
(a) A witness testifying at a hearing 

before an administrative law judge, or 
whose deposition is taken, shall receive 
the same fees and mileage as witnesses 
in courts of the United States. If the 
witness is an expert, he or she shall be 
entitled to an expert witness fee. Ex-
cept as provided in paragraphs (b) and 
(c) of this section, such fees shall be 
paid by the proponent of the witness. 

(b) If the witness’ proponent does not 
intend to call the witness to appear at 
a hearing or deposition, any other 
party may subpoena the witness for 
cross-examination. The administrative 
law judge (ALJ) shall authorize the 
least intrusive and expensive means of 
cross-examination as the ALJ deems 
appropriate and necessary to the full 
and true disclosure of the facts. If such 
witness is required to attend the hear-
ing, give a deposition or respond to in-
terrogatories for cross-examination 
purposes, the proponent of the witness 
shall pay the witness’ fee. The fund 
shall remain liable for any costs associ-

ated with the cross-examination of the 
physician who performed the complete 
pulmonary evaluation pursuant to 
§ 725.406. 

(c) If a claimant is determined enti-
tled to benefits, there may be assessed 
as costs against a responsible operator, 
if any, or the fund, fees and mileage for 
necessary witnesses attending the 
hearing at the request of the claimant. 
Both the necessity for the witness and 
the reasonableness of the fees of any 
expert witness shall be approved by the 
administrative law judge. The amounts 
awarded against a responsible operator 
or the fund as attorney’s fees, or costs, 
fees and mileage for witnesses, shall 
not in any respect affect or diminish 
benefits payable under the Act. 

[65 FR 80054, Dec. 20, 2000, as amended at 68 
FR 69935, Dec. 15, 2003] 

§ 725.460 Consolidated hearings. 
When two or more hearings are to be 

held, and the same or substantially 
similar evidence is relevant and mate-
rial to the matters at issue at each 
such hearing, the Chief Administrative 
Law Judge may, upon motion by any 
party or on his or her own motion, 
order that a consolidated hearing be 
conducted. Where consolidated hear-
ings are held, a single record of the 
proceedings shall be made and the evi-
dence introduced in one claim may be 
considered as introduced in the others, 
and a separate or joint decision shall 
be made, as appropriate. 

§ 725.461 Waiver of right to appear and 
present evidence. 

(a) If all parties waive their right to 
appear before the administrative law 
judge, it shall not be necessary for the 
administrative law judge to give notice 
of, or conduct, an oral hearing. A waiv-
er of the right to appear shall be made 
in writing and filed with the Chief Ad-
ministrative Law Judge or the admin-
istrative law judge assigned to hear the 
case. Such waiver may be withdrawn 
by a party for good cause shown at any 
time prior to the mailing of the deci-
sion in the claim. Even though all of 
the parties have filed a waiver of the 
right to appear, the administrative law 
judge may, nevertheless, after giving 
notice of the time and place, conduct a 
hearing if he or she believes that the 
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personal appearance and testimony of 
the party or parties would assist in 
ascertaining the facts in issue in the 
claim. Where a waiver has been filed by 
all parties, and they do not appear be-
fore the administrative law judge per-
sonally or by representative, the ad-
ministrative law judge shall make a 
record of the relevant documentary 
evidence submitted in accordance with 
this part and any further written stipu-
lations of the parties. Such documents 
and stipulations shall be considered the 
evidence of record in the case and the 
decision shall be based upon such evi-
dence. 

(b) Except as provided in § 725.456(a), 
the unexcused failure of any party to 
attend a hearing shall constitute a 
waiver of such party’s right to present 
evidence at the hearing, and may re-
sult in a dismissal of the claim (see 
§ 725.465). 

§ 725.462 Withdrawal of controversion 
of issues set for formal hearing; ef-
fect. 

A party may, on the record, withdraw 
his or her controversion of any or all 
issues set for hearing. If a party with-
draws his or her controversion of all 
issues, the administrative law judge 
shall remand the case to the district 
director for the issuance of an appro-
priate order. 

§ 725.463 Issues to be resolved at hear-
ing; new issues. 

(a) Except as otherwise provided in 
this section, the hearing shall be con-
fined to those contested issues which 
have been identified by the district di-
rector (see § 725.421) or any other issue 
raised in writing before the district di-
rector. 

(b) An administrative law judge may 
consider a new issue only if such issue 
was not reasonably ascertainable by 
the parties at the time the claim was 
before the district director. Such new 
issue may be raised upon application of 
any party, or upon an administrative 
law judge’s own motion, with notice to 
all parties, at any time after a claim 
has been transmitted by the district di-
rector to the Office of Administrative 
Law Judges and prior to decision by an 
administrative law judge. If a new 
issue is raised, the administrative law 

judge may, in his or her discretion, ei-
ther remand the case to the district di-
rector with instructions for further 
proceedings, hear and resolve the new 
issue, or refuse to consider such new 
issue. 

(c) If a new issue is to be considered 
by the administrative law judge, a 
party may, upon request, be granted an 
appropriate continuance. 

§ 725.464 Record of hearing. 
All hearings shall be open to the pub-

lic and shall be mechanically or steno-
graphically reported. All evidence upon 
which the administrative law judge re-
lies for decision shall be contained in 
the transcript of testimony, either di-
rectly or by appropriate reference. All 
medical reports, exhibits, and any 
other pertinent document or record, ei-
ther in whole or in material part, in-
troduced as evidence, shall be marked 
for identification and incorporated into 
the record. 

§ 725.465 Dismissals for cause. 
(a) The administrative law judge 

may, at the request of any party, or on 
his or her own motion, dismiss a claim: 

(1) Upon the failure of the claimant 
or his or her representative to attend a 
hearing without good cause; 

(2) Upon the failure of the claimant 
to comply with a lawful order of the 
administrative law judge; or 

(3) Where there has been a prior final 
adjudication of the claim or defense to 
the claim under the provisions of this 
subchapter and no new evidence is sub-
mitted (except as provided in part 727 
of this subchapter; see § 725.4(d)). 

(b) A party who is not a proper party 
to the claim (see § 725.360) shall be dis-
missed by the administrative law 
judge. The administrative law judge 
shall not dismiss the operator des-
ignated as the responsible operator by 
the district director, except upon the 
motion or written agreement of the Di-
rector. 

(c) In any case where a dismissal of a 
claim, defense, or party is sought, the 
administrative law judge shall issue an 
order to show cause why the dismissal 
should not be granted and afford all 
parties a reasonable time to respond to 
such order. After the time for response 
has expired, the administrative law 
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