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§725.420 for the fund’s role in the pay-
ment of interim benefits in certain
contested cases. In addition, the Black
Lung Benefits Reform Act of 1977
amended certain provisions affecting
the scope of coverage under the Act
and describing the effects of particular
corporate transactions on the liability
of operators.

(b) The provisions of this subpart de-
fine the term ‘‘operator’ and prescribe
the manner in which the identity of an
operator which may be liable for the
payment of benefits—referred to herein
as a ‘‘responsible operator’’—will be de-
termined.

§725.491 Operator defined.

(a) For purposes of this part, the
term ‘‘operator’’ shall include:

(1) Any owner, lessee, or other person
who operates, controls, or supervises a
coal mine, or any independent con-
tractor performing services or con-
struction at such mine; or

(2) Any other person who:

(i) Employs an individual in the
transportation of coal or in coal mine
construction in or around a coal mine,
to the extent such individual was ex-
posed to coal mine dust as a result of
such employment (see §725.202);

(ii) In accordance with the provisions
of §725.492, may be considered a suc-
cessor operator; or

(iii) Paid wages or a salary, or pro-
vided other benefits, to an individual in
exchange for work as a miner (see
§725.202).

(b) The terms ‘‘owner,”” ‘‘lessee,” and
“person’ shall include any individual,
partnership, association, corporation,
firm, subsidiary of a corporation, or
other organization, as appropriate, ex-
cept that an officer of a corporation
shall not be considered an ‘‘operator”
for purposes of this part. Following the
issuance of an order awarding benefits
against a corporation that has not se-
cured its liability for benefits in ac-
cordance with section 423 of the Act
and §726.4, such order may be enforced
against the president, secretary, or
treasurer of the corporation in accord-
ance with subpart I of this part.

(c) The term ‘independent con-
tractor’ shall include any person who
contracts to perform services. Such
contractor’s status as an operator shall
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not be contingent upon the amount or
percentage of its work or business re-
lated to activities in or around a mine,
nor upon the number or percentage of
its employees engaged in such activi-
ties.

(d) For the purposes of determining
whether a person is or was an operator
that may be found liable for the pay-
ment of benefits under this part, there
shall be a rebuttable presumption that
during the course of an individual’s
employment with such employer, such
individual was regularly and continu-
ously exposed to coal mine dust during
the course of employment. The pre-
sumption may be rebutted by a show-
ing that the employee was not exposed
to coal mine dust for significant peri-
ods during such employment.

(e) The operation, control, or super-
vision referred to in paragraph (a)(1) of
this section may be exercised directly
or indirectly. Thus, for example, where
a coal mine is leased, and the lease em-
powers the lessor to make decisions
with respect to the terms and condi-
tions under which coal is to be ex-
tracted or prepared, such as, but not
limited to, the manner of extraction or
preparation or the amount of coal to be
produced, the lessor may be considered
an operator. Similarly, any parent en-
tity or other controlling business enti-
ty may be considered an operator for
purposes of this part, regardless of the
nature of its business activities.

(f) Neither the United States, nor any
State, nor any instrumentality or
agency of the United States or any
State, shall be considered an operator.

§725.492 Successor operator defined.

(a) Any person who, on or after Janu-
ary 1, 1970, acquired a mine or mines,
or substantially all of the assets there-
of, from a prior operator, or acquired
the coal mining business of such prior
operator, or substantially all of the as-
sets thereof, shall be considered a
‘“‘successor operator’” with respect to
any miners previously employed by
such prior operator.

(b) The following transactions shall
also be deemed to create successor op-
erator liability:

(1) If an operator ceases to exist by
reason of a reorganization which in-
volves a change in identity, form, or
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place of business or organization, how-
ever effected;

(2) If an operator ceases to exist by
reason of a liquidation into a parent or
successor corporation; or

(3) If an operator ceases to exist by
reason of a sale of substantially all its
assets, or as a result of merger, con-
solidation, or division.

(c) In any case in which a transaction
specified in paragraph (b), or substan-
tially similar to a transaction specified
in paragraph (b), took place, the result-
ing entity shall be considered a ‘‘suc-
cessor operator” with respect to any
miners previously employed by such
prior operator.

(d) This section shall not be con-
strued to relieve a prior operator of
any liability if such prior operator
meets the conditions set forth in
§725.494. If the prior operator does not
meet the conditions set forth in
§725.494, the following provisions shall
apply:

(1) In any case in which a prior oper-
ator transferred a mine or mines, or
substantially all of the assets thereof,
to a successor operator, or sold its coal
mining business or substantially all of
the assets thereof, to a successor oper-
ator, and then ceased to exist within
the terms of paragraph (b), the suc-
cessor operator as identified in para-
graph (a) shall be primarily liable for
the payment of benefits to any miners
previously employed by such prior op-
erator.

(2) In any case in which a prior oper-
ator transferred mines, or substan-
tially all of the assets thereof, to more
than one successor operator, the suc-
cessor operator that most recently ac-
quired a mine or mines or assets from
the prior operator shall be primarily
liable for the payment of benefits to
any miners previously employed by
such prior operator.

(3) In any case in which a mine or
mines, or substantially all the assets
thereof, have been transferred more
than once, the successor operator that
most recently acquired such mine or
mines or assets shall be primarily lia-
ble for the payment of benefits to any
miners previously employed by the
original prior operator. If the most re-
cent successor operator does not meet
the criteria for a potentially liable op-
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erator set forth in §725.494, the next
most recent successor operator shall be
liable.

(e) An ‘‘acquisition,” for purposes of
this section, shall include any trans-
action by which title to the mine or
mines, or substantially all of the assets
thereof, or the right to extract or pre-
pare coal at such mine or mines, be-
comes vested in a person other than
the prior operator.

§725.493 Employment relationship de-
fined.

(a)(1) In determining the identity of a
responsible operator under this part,
the terms ‘‘employ” and ‘‘employ-
ment’’ shall be construed as broadly as
possible, and shall include any rela-
tionship under which an operator re-
tains the right to direct, control, or su-
pervise the work performed by a miner,
or any other relationship under which
an operator derives a benefit from the
work performed by a miner. Any indi-
viduals who participate with one or
more persons in the mining of coal,
such as owners, proprietors, partners,
and joint venturers, whether they are
compensated by wages, salaries, piece
rates, shares, profits, or by any other
means, shall be deemed employees. It
is the specific intention of this para-
graph to disregard any financial ar-
rangement or business entity devised
by the actual owners or operators of a
coal mine or coal mine-related enter-
prise to avoid the payment of benefits
to miners who, based upon the eco-
nomic reality of their relationship to
this enterprise, are, in fact, employees
of the enterprise.

(2) The payment of wages or salary
shall be prima facie evidence of the
right to direct, control, or supervise an
individual’s work. The Department in-
tends that where the operator who paid
a miner’s wages or salary meets the
criteria for a potentially liable oper-
ator set forth in §725.494, that operator
shall be primarily liable for the pay-
ment of any benefits due the miner as
a result of such employment. The ab-
sence of such payment, however, will
not negate the existence of an employ-
ment relationship. Thus, the Depart-
ment also intends that where the per-
son who paid a miner’s wages may not
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