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be considered a potentially liable oper-
ator, any other operator who retained
the right to direct, control or supervise
the work performed by the miner, or
who benefitted from such work, may be
considered a potentially liable oper-
ator.

(b) This paragraph contains examples
of relationships that shall be consid-
ered employment relationships for pur-
poses of this part. The list is not in-
tended to be exclusive.

(1) In any case in which an operator
may be considered a successor oper-
ator, as determined in accordance with
§725.492, any employment with a prior
operator shall also be deemed to be em-
ployment with the successor operator.
In a case in which the miner was not
independently employed by the suc-
cessor operator, the prior operator
shall remain primarily liable for the
payment of any benefits based on the
miner’s employment with the prior op-
erator. In a case in which the miner
was independently employed by the
successor operator after the trans-
action giving rise to successor operator
liability, the successor operator shall
be primarily liable for the payment of
any benefits.

(2) In any case in which the operator
which directed, controlled or super-
vised the miner is no longer in business
and such operator was a subsidiary of a
parent company, a member of a joint
venture, a partner in a partnership, or
was substantially owned or controlled
by another business entity, such parent
entity or other member of a joint ven-
ture or partner or controlling business
entity may be considered the employer
of any employees of such operator.

(3) In any claim in which the oper-
ator which directed, controlled or su-
pervised the miner is a lessee, the les-
see shall be considered primarily liable
for the claim. The liability of the les-
sor may be established only after it has
been determined that the lessee is un-
able to provide for the payment of ben-
efits to a successful claimant. In any
case involving the liability of a lessor
for a claim arising out of employment
with a lessee, any determination of les-
sor liability shall be made on the basis
of the facts present in the case in ac-
cordance with the following consider-
ations:

§725.494

(i) Where a coal mine is leased, and
the lease empowers the lessor to make
decisions with respect to the terms and
conditions under which coal is to be ex-
tracted or prepared, such as, but not
limited to, the manner of extraction or
preparation or the amount of coal to be
produced, the lessor shall be considered
the employer of any employees of the
lessee.

(ii) Where a coal mine is leased to a
self-employed operator, the lessor shall
be considered the employer of such
self-employed operator and its employ-
ees if the lease or agreement is exe-
cuted or renewed after August 18, 1978
and such lease or agreement does not
require the lessee to guarantee the
payment of benefits which may be re-
quired under this part and part 726 of
this subchapter.

(iii) Where a lessor previously oper-
ated a coal mine, it may be considered
an operator with respect to employees
of any lessee of such mine, particularly
where the leasing arrangement was ex-
ecuted or renewed after August 18, 1978
and does not require the lessee to se-
cure benefits provided by the Act.

(4) A self-employed operator, depend-
ing upon the facts of the case, may be
considered an employee of any other
operator, person, or business entity
which substantially controls, super-
vises, or is financially responsible for
the activities of the self-employed op-
erator.

§725.494 Potentially liable operators.

An operator may be considered a
“potentially liable operator” with re-
spect to a claim for benefits under this
part if each of the following conditions
is met:

(a) The miner’s disability or death
arose at least in part out of employ-
ment in or around a mine or other fa-
cility during a period when the mine or
facility was operated by such operator,
or by a person with respect to which
the operator may be considered a suc-
cessor operator. For purposes of this
section, there shall be a rebuttable pre-
sumption that the miner’s disability or
death arose in whole or in part out of
his or her employment with such oper-
ator. Unless this presumption is rebut-
ted, the responsible operator shall be
liable to pay benefits to the claimant

1015



§725.495

on account of the disability or death of
the miner in accordance with this part.
A miner’s pneumoconiosis, or dis-
ability or death therefrom, shall be
considered to have arisen in whole or
in part out of work in or around a mine
if such work caused, contributed to or
aggravated the progression or advance-
ment of a miner’s loss of ability to per-
form his or her regular coal mine em-
ployment or comparable employment.

(b) The operator, or any person with
respect to which the operator may be
considered a successor operator, was an
operator for any period after June 30,
1973.

(¢c) The miner was employed by the
operator, or any person with respect to
which the operator may be considered
a successor operator, for a cumulative
period of not less than one year
(§725.101(a)(32)).

(d) The miner’s employment with the
operator, or any person with respect to
which the operator may be considered
a successor operator, included at least
one working day (§725.101(a)(32)) after
December 31, 1969.

(e) The operator is capable of assum-
ing its liability for the payment of con-
tinuing benefits under this part. An op-
erator will be deemed capable of as-
suming its liability for a claim if one
of the following three conditions is
met:

(1) The operator obtained a policy or
contract of insurance under section 423
of the Act and part 726 of this sub-
chapter that covers the claim, except
that such policy shall not be consid-
ered sufficient to establish the opera-
tor’s capability of assuming liability if
the insurance company has been de-
clared insolvent and its obligations for
the claim are not otherwise guaran-
teed;

(2) The operator qualified as a self-in-
surer under section 423 of the Act and
part 726 of this subchapter during the
period in which the miner was last em-
ployed by the operator, provided that
the operator still qualifies as a self-in-
surer or the security given by the oper-
ator pursuant to §726.104(b) is suffi-
cient to secure the payment of benefits
in the event the claim is awarded; or

(3) The operator possesses sufficient
assets to secure the payment of bene-
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fits in the event the claim is awarded
in accordance with §725.606.

§725.495 Criteria for determining a re-
sponsible operator.

(a)(1) The operator responsible for
the payment of benefits in a claim ad-
judicated under this part (the ‘‘respon-
sible operator’) shall be the poten-
tially liable operator, as determined in
accordance with §725.494, that most re-
cently employed the miner.

(2) If more than one potentially lia-
ble operator may be deemed to have
employed the miner most recently,
then the liability for any benefits pay-
able as a result of such employment
shall be assigned as follows:

(i) First, to the potentially liable op-
erator that directed, controlled, or su-
pervised the miner;

(ii) Second, to any potentially liable
operator that may be considered a suc-
cessor operator with respect to miners
employed by the operator identified in
paragraph (a)(2)(i) of this section; and

(iii) Third, to any other potentially
liable operator which may be deemed
to have been the miner’s most recent
employer pursuant to §725.493.

(3) If the operator that most recently
employed the miner may not be consid-
ered a potentially liable operator, as
determined in accordance with §725.494,
the responsible operator shall be the
potentially liable operator that next
most recently employed the miner.
Any potentially liable operator that
employed the miner for at least one
day after December 31, 1969 may be
deemed the responsible operator if no
more recent employer may be consid-
ered a potentially liable operator.

(4) If the miner’s most recent em-
ployment by an operator ended while
the operator was authorized to self-in-
sure its liability under part 726 of this
title, and that operator no longer pos-
sesses sufficient assets to secure the
payment of benefits, the provisions of
paragraph (a)(3) shall be inapplicable
with respect to any operator that em-
ployed the miner only before he was
employed by such self-insured oper-
ator. If no operator that employed the
miner after his employment with the
self-insured operator meets the condi-
tions of §725.494, the claim of the miner
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