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on account of the disability or death of
the miner in accordance with this part.
A miner’s pneumoconiosis, or dis-
ability or death therefrom, shall be
considered to have arisen in whole or
in part out of work in or around a mine
if such work caused, contributed to or
aggravated the progression or advance-
ment of a miner’s loss of ability to per-
form his or her regular coal mine em-
ployment or comparable employment.

(b) The operator, or any person with
respect to which the operator may be
considered a successor operator, was an
operator for any period after June 30,
1973.

(¢c) The miner was employed by the
operator, or any person with respect to
which the operator may be considered
a successor operator, for a cumulative
period of not less than one year
(§725.101(a)(32)).

(d) The miner’s employment with the
operator, or any person with respect to
which the operator may be considered
a successor operator, included at least
one working day (§725.101(a)(32)) after
December 31, 1969.

(e) The operator is capable of assum-
ing its liability for the payment of con-
tinuing benefits under this part. An op-
erator will be deemed capable of as-
suming its liability for a claim if one
of the following three conditions is
met:

(1) The operator obtained a policy or
contract of insurance under section 423
of the Act and part 726 of this sub-
chapter that covers the claim, except
that such policy shall not be consid-
ered sufficient to establish the opera-
tor’s capability of assuming liability if
the insurance company has been de-
clared insolvent and its obligations for
the claim are not otherwise guaran-
teed;

(2) The operator qualified as a self-in-
surer under section 423 of the Act and
part 726 of this subchapter during the
period in which the miner was last em-
ployed by the operator, provided that
the operator still qualifies as a self-in-
surer or the security given by the oper-
ator pursuant to §726.104(b) is suffi-
cient to secure the payment of benefits
in the event the claim is awarded; or

(3) The operator possesses sufficient
assets to secure the payment of bene-
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fits in the event the claim is awarded
in accordance with §725.606.

§725.495 Criteria for determining a re-
sponsible operator.

(a)(1) The operator responsible for
the payment of benefits in a claim ad-
judicated under this part (the ‘‘respon-
sible operator’) shall be the poten-
tially liable operator, as determined in
accordance with §725.494, that most re-
cently employed the miner.

(2) If more than one potentially lia-
ble operator may be deemed to have
employed the miner most recently,
then the liability for any benefits pay-
able as a result of such employment
shall be assigned as follows:

(i) First, to the potentially liable op-
erator that directed, controlled, or su-
pervised the miner;

(ii) Second, to any potentially liable
operator that may be considered a suc-
cessor operator with respect to miners
employed by the operator identified in
paragraph (a)(2)(i) of this section; and

(iii) Third, to any other potentially
liable operator which may be deemed
to have been the miner’s most recent
employer pursuant to §725.493.

(3) If the operator that most recently
employed the miner may not be consid-
ered a potentially liable operator, as
determined in accordance with §725.494,
the responsible operator shall be the
potentially liable operator that next
most recently employed the miner.
Any potentially liable operator that
employed the miner for at least one
day after December 31, 1969 may be
deemed the responsible operator if no
more recent employer may be consid-
ered a potentially liable operator.

(4) If the miner’s most recent em-
ployment by an operator ended while
the operator was authorized to self-in-
sure its liability under part 726 of this
title, and that operator no longer pos-
sesses sufficient assets to secure the
payment of benefits, the provisions of
paragraph (a)(3) shall be inapplicable
with respect to any operator that em-
ployed the miner only before he was
employed by such self-insured oper-
ator. If no operator that employed the
miner after his employment with the
self-insured operator meets the condi-
tions of §725.494, the claim of the miner
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or his survivor shall be the responsi-
bility of the Black Lung Disability
Trust Fund.

(b) Except as provided in this section
and §725.408(a)(3), with respect to the
adjudication of the identity of a re-
sponsible operator, the Director shall
bear the burden of proving that the re-
sponsible operator initially found lia-
ble for the payment of benefits pursu-
ant to §725.410 (the ‘‘designated respon-
sible operator’’) is a potentially liable
operator. It shall be presumed, in the
absence of evidence to the contrary,
that the designated responsible oper-
ator is capable of assuming liability for
the payment of benefits in accordance
with §725.494(e).

(c) The designated responsible oper-
ator shall bear the burden of proving
either:

(1) That it does not possess sufficient
assets to secure the payment of bene-
fits in accordance with §725.606; or

(2) That it is not the potentially lia-
ble operator that most recently em-
ployed the miner. Such proof must in-
clude evidence that the miner was em-
ployed as a miner after he or she
stopped working for the designated re-
sponsible operator and that the person
by whom he or she was employed is a
potentially liable operator within the
meaning of §725.494. In order to estab-
lish that a more recent employer is a
potentially liable operator, the des-
ignated responsible operator must dem-
onstrate that the more recent em-
ployer possesses sufficient assets to se-
cure the payment of benefits in accord-
ance with §725.606. The designated re-
sponsible operator may satisfy its bur-
den by presenting evidence that the
owner, if the more recent employer is a
sole proprietorship; the partners, if the
more recent employer is a partnership;
or the president, secretary, and treas-
urer, if the more recent employer is a
corporation that failed to secure the
payment of benefits pursuant to part
726 of this subchapter, possess assets
sufficient to secure the payment of
benefits, provided such assets may be
reached in a proceeding brought under
subpart I of this part.

(d) In any case referred to the Office
of Administrative Law Judges pursu-
ant to §725.421 in which the operator fi-
nally designated as responsible pursu-

§725.496

ant to §725.418(d) is not the operator
that most recently employed the
miner, the record shall contain a state-
ment from the district director ex-
plaining the reasons for such designa-
tion. If the reasons include the most
recent employer’s failure to meet the
conditions of §725.494(e), the record
shall also contain a statement that the
Office has searched the files it main-
tains pursuant to part 726, and that the
Office has no record of insurance cov-
erage for that employer, or of author-
ization to self-insure, that meets the
conditions of §725.494(e)(1) or (e)(?2).
Such a statement shall be prima facie
evidence that the most recent em-
ployer is not financially capable of as-
suming its liability for a claim. In the
absence of such a statement, it shall be
presumed that the most recent em-
ployer is financially capable of assum-
ing its liability for a claim.

§725.496 Special claims transferred to
the fund.

(a) The 1981 amendments to the Act
amended section 422 of the Act and
transferred liability for payment of
certain special claims from operators
and carriers to the fund. These provi-
sions apply to claims which were de-
nied before March 1, 1978, and which
have been or will be approved in ac-
cordance with section 435 of the Act.

(b) Section 402(i) of the Act defines
three classes of denied claims subject
to the transfer provisions:

(1) Claims filed with and denied by
the Social Security Administration be-
fore March 1, 1978;

(2) Claims filed with the Department
of Labor in which the claimant was no-
tified by the Department of an admin-
istrative or informal denial before
March 1, 1977, and in which the claim-
ant did not within one year of such no-
tification either:

(i) Request a hearing; or

(ii) Present additional evidence; or

(iii) Indicate an intention to present
additional evidence; or

(iv) Request a modification or recon-
sideration of the denial on the ground
of a change in conditions or because of
a mistake in a determination of fact;

(3) Claims filed with the Department
of Labor and denied under the law in
effect prior to the enactment of the
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