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or his survivor shall be the responsi-
bility of the Black Lung Disability
Trust Fund.

(b) Except as provided in this section
and §725.408(a)(3), with respect to the
adjudication of the identity of a re-
sponsible operator, the Director shall
bear the burden of proving that the re-
sponsible operator initially found lia-
ble for the payment of benefits pursu-
ant to §725.410 (the ‘‘designated respon-
sible operator’’) is a potentially liable
operator. It shall be presumed, in the
absence of evidence to the contrary,
that the designated responsible oper-
ator is capable of assuming liability for
the payment of benefits in accordance
with §725.494(e).

(c) The designated responsible oper-
ator shall bear the burden of proving
either:

(1) That it does not possess sufficient
assets to secure the payment of bene-
fits in accordance with §725.606; or

(2) That it is not the potentially lia-
ble operator that most recently em-
ployed the miner. Such proof must in-
clude evidence that the miner was em-
ployed as a miner after he or she
stopped working for the designated re-
sponsible operator and that the person
by whom he or she was employed is a
potentially liable operator within the
meaning of §725.494. In order to estab-
lish that a more recent employer is a
potentially liable operator, the des-
ignated responsible operator must dem-
onstrate that the more recent em-
ployer possesses sufficient assets to se-
cure the payment of benefits in accord-
ance with §725.606. The designated re-
sponsible operator may satisfy its bur-
den by presenting evidence that the
owner, if the more recent employer is a
sole proprietorship; the partners, if the
more recent employer is a partnership;
or the president, secretary, and treas-
urer, if the more recent employer is a
corporation that failed to secure the
payment of benefits pursuant to part
726 of this subchapter, possess assets
sufficient to secure the payment of
benefits, provided such assets may be
reached in a proceeding brought under
subpart I of this part.

(d) In any case referred to the Office
of Administrative Law Judges pursu-
ant to §725.421 in which the operator fi-
nally designated as responsible pursu-

§725.496

ant to §725.418(d) is not the operator
that most recently employed the
miner, the record shall contain a state-
ment from the district director ex-
plaining the reasons for such designa-
tion. If the reasons include the most
recent employer’s failure to meet the
conditions of §725.494(e), the record
shall also contain a statement that the
Office has searched the files it main-
tains pursuant to part 726, and that the
Office has no record of insurance cov-
erage for that employer, or of author-
ization to self-insure, that meets the
conditions of §725.494(e)(1) or (e)(?2).
Such a statement shall be prima facie
evidence that the most recent em-
ployer is not financially capable of as-
suming its liability for a claim. In the
absence of such a statement, it shall be
presumed that the most recent em-
ployer is financially capable of assum-
ing its liability for a claim.

§725.496 Special claims transferred to
the fund.

(a) The 1981 amendments to the Act
amended section 422 of the Act and
transferred liability for payment of
certain special claims from operators
and carriers to the fund. These provi-
sions apply to claims which were de-
nied before March 1, 1978, and which
have been or will be approved in ac-
cordance with section 435 of the Act.

(b) Section 402(i) of the Act defines
three classes of denied claims subject
to the transfer provisions:

(1) Claims filed with and denied by
the Social Security Administration be-
fore March 1, 1978;

(2) Claims filed with the Department
of Labor in which the claimant was no-
tified by the Department of an admin-
istrative or informal denial before
March 1, 1977, and in which the claim-
ant did not within one year of such no-
tification either:

(i) Request a hearing; or

(ii) Present additional evidence; or

(iii) Indicate an intention to present
additional evidence; or

(iv) Request a modification or recon-
sideration of the denial on the ground
of a change in conditions or because of
a mistake in a determination of fact;

(3) Claims filed with the Department
of Labor and denied under the law in
effect prior to the enactment of the
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Black Lung Benefits Reform Act of
1977, that is, before March 1, 1978, fol-
lowing a formal hearing before an ad-
ministrative law judge or administra-
tive review before the Benefits Review
Board or review before a United States
Court of Appeals.

(c) Where more than one claim was
filed with the Social Security Adminis-
tration and/or the Department of Labor
prior to March 1, 1978, by or on behalf
of a miner or a surviving dependent of
a miner, unless such claims were re-
quired to be merged by the agency’s
regulations, the procedural history of
each such claim must be considered
separately to determine whether the
claim is subject to the transfer of li-
ability provisions.

(d) For a claim filed with and denied
by the Social Security Administration
prior to March 1, 1978, to come within
the transfer provisions, such claim
must have been or must be approved
under the provisions of section 435 of
the Act. No claim filed with and denied
by the Social Security Administration
is subject to the transfer of liability
provisions unless a request was made
by or on behalf of the claimant for re-
view of such denied claim under section
435. Such review must have been re-
quested by the filing of a valid election
card or other equivalent document
with the Social Security Administra-
tion in accordance with section 435(a)
and its implementing regulations at 20
CFR 410.700 through 410.707.

(e) Where a claim filed with the De-
partment of Labor prior to March 1,
1977, was subjected to repeated admin-
istrative or informal denials, the last
such denial issued during the pendency
of the claim determines whether the
claim is subject to the transfer of li-
ability provisions.

(f) Where a miner’s claim comes
within the transfer of liability provi-
sions of the 1981 amendments the fund
is also liable for the payment of any
benefits to which the miner’s depend-
ent survivors are entitled after the
miner’s death. However, if the sur-
vivor’s entitlement was established on
a separate claim not subject to the
transfer of liability provisions prior to
approval of the miner’s claim under
section 435, the party responsible for
the payment of such survivors’ benefits

20 CFR Ch. VI (4-1-08 Edition)

shall not be relieved of that responsi-
bility because the miner’s claim was
ultimately approved and found subject
to the transfer of liability provisions.

§725.497 Procedures in special claims
transferred to the fund.

(a) General. It is the purpose of this
section to define procedures to expe-
dite the handling and disposition of
claims affected by the benefit liability
transfer provisions of Section 205 of the
Black Lung Benefits Amendments of
1981.

(b) Action by the Department. The
OWCP shall, in accordance with the
criteria contained in §725.496, review
each claim which is or may be affected
by the provisions of Section 205 of the
Black Lung Benefits Amendments of
1981. Any party to a claim, adjudica-
tion officer, or adjudicative body may
request that such a review be con-
ducted and that the record be supple-
mented with any additional docu-
mentation necessary for an informed
consideration of the transferability of
the claim. Where the issue of the trans-
ferability of the claim can not be re-
solved by agreement of the parties and
the evidence of record is not sufficient
for a resolution of the issue, the hear-
ing record may be reopened or the case
remanded for the development of the
additional evidence concerning the pro-
cedural history of the claim necessary
to such resolution. Such determina-
tions shall be made on an expedited
basis.

(c) Dismissal of operators. If it is deter-
mined that a coal mine operator or in-
surance carrier which previously par-
ticipated in the consideration or adju-
dication of any claim, may no longer
be found liable for the payment of ben-
efits to the claimant by reason of sec-
tion 205 of the Black Lung Benefits
Amendments of 1981, such operator or
carrier shall be promptly dismissed as
a party to the claim. The dismissal of
an operator or carrier shall be con-
cluded at the earliest possible time and
in no event shall an operator or carrier
participate as a necessary party in any
claim for which only the fund may be
liable.

(d) Procedure following dismissal of an
operator. After it has been determined
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