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§725.542 When waiver of adjustment
or recovery may be applied.

There shall be no adjustment or re-
covery of an overpayment in any case
where an incorrect payment has been
made with respect to an individual:

(a) Who is without fault, and where

(b) Adjustment or recovery would ei-
ther:

(1) Defeat the purpose of title IV of
the Act, or

(2) Be against equity and good con-
science.

§725.543 Standards for waiver of ad-
justment or recovery.

The standards for determining the
applicability of the criteria listed in
§725.542 shall be the same as those ap-
plied by the Social Security Adminis-
tration under §§404.506 through 404.512
of this title.

§725.544 Collection and compromise of
claims for overpayment.

(a) General effect of 31 U.S.C. 3711. In
accordance with 31 U.S.C. 3711 and ap-
plicable regulations, claims by the Of-
fice against an individual for recovery
of an overpayment under this part not
exceeding the sum of $100,000, exclusive
of interest, may be compromised, or
collection suspended or terminated,
where such individual or his or her es-
tate does not have the present or pro-
spective ability to pay the full amount
of the claim within a reasonable time
(see paragraph (c) of this section), or
the cost of collection is likely to ex-
ceed the amount of recovery (see para-
graph (d) of this section), except as pro-
vided under paragraph (b) of this sec-
tion.

(b) When there will be no compromise,
suspension, or termination of collection of
a claim for overpayment. (1) In any case
where the overpaid individual is alive,
a claim for overpayment will not be
compromised, nor will there be suspen-
sion or termination of collection of the
claim by the Office, if there is an indi-
cation of fraud, the filing of a false
claim, or misrepresentation on the part
of such individual or on the part of any
other party having any interest in the
claim.

(2) In any case where the overpaid in-
dividual is deceased:
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(i) A claim for overpayment in excess
of $ 5,000 will not be compromised, nor
will there be suspension or termination
of collection of the claim by the Office
if there is an indication of fraud, the
filing of a false claim, or misrepresen-
tation on the part of such deceased in-
dividual; and

(ii) A claim for overpayment, regard-
less of the amount, will not be com-
promised, nor will there be suspension
or termination of collection of the
claim by the Office if there is an indi-
cation that any person other than the
deceased overpaid individual had a part
in the fraudulent action which resulted
in the overpayment.

(c) Inability to pay claim for recovery of
overpayment. In determining whether
the overpaid individual is unable to
pay a claim for recovery of an overpay-
ment under this part, the Office shall
consider the individual’s age, health,
present and potential income (includ-
ing inheritance prospects), assets (e.g.,
real property, savings account), pos-
sible concealment or improper transfer
of assets, and assets or income of such
individual which may be available in
enforced collection proceedings. The
Office will also consider exemptions
available to such individual under the
pertinent State or Federal law in such
proceedings. In the event the overpaid
individual is deceased, the Office shall
consider the available assets of the es-
tate, taking into account any liens or
superior claims against the estate.

(d) Cost of collection or litigative prob-
abilities. Where the probable costs of re-
covering an overpayment under this
part would not justify enforced collec-
tion proceedings for the full amount of
the claim, or where there is doubt con-
cerning the Office’s ability to establish
its claim as well as the time which it
will take to effect such collection, a
compromise or settlement for less than
the full amount may be considered.

(e) Amount of compromise. The amount
to be accepted in compromise of a
claim for overpayment under this part
shall bear a reasonable relationship to
the amount which can be recovered by
enforced collection proceedings, giving
due consideration to the exemption
available to the overpaid individual
under State or Federal law and the
time which collection will take.
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(f) Payment. Payment of the amount
the Office has agreed to accept as a
compromise in full settlement of a
claim for recovery of an overpayment
under this part shall be made within
the time and in the manner set by the
Office. A claim for the overpayment
shall not be considered compromised or
settled until the full payment of the
compromised amount has been made
within the time and manner set by the
Office. Failure of the overpaid indi-
vidual or his or her estate to make
such payment as provided shall result
in reinstatement of the full amount of
the overpayment less any amounts
paid prior to such default.

§725.545 Underpayments.

(a) General. As used in this subpart,
the term ‘‘underpayment’ includes a
payment in an amount less than the
amount of the benefit due for such
month, and nonpayment where some
amount of such benefits is payable.

(b) Underpaid individual is living. If an
individual to whom an underpayment
was made is living, the deficit rep-
resented by such underpayment shall
be paid to such individual either in a
single payment (if he or she is not enti-
tled to a monthly benefit or if a single
payment is requested by the claimant
in writing) or by increasing one or
more monthly benefit payments to
which such individual becomes enti-
tled.

(c) Underpaid individual dies before ad-
justment of underpayment. If an indi-
vidual to whom an underpayment was
made dies before receiving payment of
the deficit or negotiating the check or
checks representing payment of the
deficit, such payment shall be distrib-
uted to the living person (or persons) in
the highest order of priority as follows:

(1) The deceased individual’s sur-
viving spouse who was either:

(i) Living in the same household with
the deceased individual at the time of
such individual’s death; or

(ii) In the case of a deceased miner,
entitled for the month of death to
black lung benefits as his or her sur-
viving spouse or surviving divorced
spouse.

(2) In the case of a deceased miner or
spouse his or her child entitled to bene-
fits as the surviving child of such
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miner or surviving spouse for the
month in which such miner or spouse
died (if more than one such child, in
equal shares to each such child).

(3) In the case of a deceased miner,
his parent entitled to benefits as the
surviving parent of such miner for the
month in which such miner died (if
more than one such parent, in equal
shares to each such parent).

(4) The surviving spouse of the de-
ceased individual who does not qualify
under paragraph (c)(1) of this section.

(5) The child or children of the de-
ceased individual who do not qualify
under paragraph (c)(2) of this section
(if more than one such child, in equal
shares to each such child).

(6) The parent or parents of the de-
ceased individual who do not qualify
under paragraph (c)(3) of this section
(if more than one such parent, in equal
shares to each such parent).

(7) The legal representative of the es-
tate of the deceased individual as de-
fined in paragraph (e) of this section.

(d) Deceased beneficiary. In the event
that a person, who is otherwise quali-
fied to receive payments as the result
of a deficit caused by an underpayment
under the provisions of paragraph (c) of
this section, dies before receiving pay-
ment or before negotiating the check
or checks representing such payment,
his or her share of the underpayment
shall be divided among the remaining
living person(s) in the same order or
priority. In the event that there is
(are) no other such person(s), the un-
derpayment shall be paid to the living
person(s) in the next lower order of pri-
ority under paragraph (c) of this sec-
tion.

(e) Definition of legal representative.
The term ‘‘legal representative,” for
the purpose of qualifying for receipt of
an underpayment, generally means the
executor or the administrator of the
estate of the deceased beneficiary.
However, it may also include an indi-
vidual, institution or organization act-
ing on behalf of an unadministered es-
tate, provided the person can give the
Office good acquittance (as defined in
paragraph (f) of this section). The fol-
lowing persons may qualify as legal
representative for purposes of this sec-
tion, provided they can give the Office
good acquittance:
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