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(f) When a paper filed out of time is 
accepted by the Board, the time for fil-
ing a response shall begin to run from 
the date of a party’s receipt of the 
Board’s order disposing of the motion 
referred to in paragraph (e) of this sec-
tion. 

§ 802.218 Failure to file papers; order 
to show cause. 

(a) Failure to file any paper when due 
pursuant to this part, may, in the dis-
cretion of the Board, constitute a waiv-
er of the right to further participation 
in the proceedings. 

(b) When a petition for review and 
brief has not been submitted to the 
Board within the time limitation pre-
scribed by § 802.211, or within an en-
larged time limitation granted pursu-
ant to § 802.217, the petitioner shall be 
ordered to show cause to the Board 
why his or her appeal should not be dis-
missed pursuant to § 802.402. 

§ 802.219 Motions to the Board; orders. 
(a) An application to the Board for an 

order shall be by motion in writing. A 
motion shall state with particularity 
the grounds therefor and shall set forth 
the relief or order sought. 

(b) A motion shall be a separate doc-
ument and shall not be incorporated in 
the text of any other paper filed with 
the Board, except for a statement in 
support of the motion. If this para-
graph is not complied with, the Board 
will not consider and dispose of the mo-
tion. 

(c) If there is no objection to a mo-
tion in whole or in part by another 
party to the case, the absence of an ob-
jection shall be stated on the motion. 

(d) The rules applicable to service 
and form of papers, § 802.216, shall apply 
to all motions. 

(e) Within 10 days of the receipt of a 
copy of a motion, a party may file a 
written response with the Board. 

(f) As expeditiously as possible fol-
lowing receipt of a response to a mo-
tion or expiration of the response time 
provided in paragraph (e) of this sec-
tion, the Board shall issue a dispositive 
order. 

(g) Orders granted by Clerk. The Clerk 
of the Board may enter orders on be-
half of the Board in procedural mat-
ters, including but not limited to: 

(1) First motions for extensions of 
time for filing briefs and any papers 
other than notices of appeal or cross- 
appeal; 

(2) Motions for voluntary dismissals 
of appeals; 

(3) Orders to show cause why appeals 
should not be dismissed for failure to 
timely file a petition for review and 
brief (see § 802.218(b)); and 

(4) Unopposed motions which are or-
dinarily granted as of course, except 
that the Clerk may, in his or her dis-
cretion, refer such motions for disposi-
tion to a motions panel as provided by 
paragraph (h) of this section. 

(h) All other motions. All other mo-
tions will be referred for disposition to 
a panel of three members constituted 
pursuant to § 801.301. Any member may 
request that any motion be considered 
by the entire permanent Board en banc 
except as provided in § 801.301(d). 

(i) Reconsideration of orders. Any 
party adversely effected by any inter-
locutory order issued under paragraph 
(g) or (h) may file a motion to recon-
sider, vacate or modify the order with-
in 10 days from its filing, stating the 
grounds for such request. Any motion 
for reconsideration, vacation or modi-
fication of an interlocutory order shall 
be referred to a three-member panel 
that may include any member who pre-
viously acted on the matter. Sugges-
tions for en banc reconsideration of in-
terlocutory orders shall not be accept-
ed. Reconsideration of all other orders 
will be treated under § 802.407 of this 
part. 

§ 802.220 Party not represented by an 
attorney; informal procedure. 

A party to an appeal who is not rep-
resented by an attorney shall comply 
with the procedural requirements con-
tained in this part, except as otherwise 
specifically provided in § 802.211(e). In 
its discretion, the Board may prescribe 
additional informal procedures to be 
followed by such party. 

§ 802.221 Computation of time. 
(a) In computing any period of time 

prescribed or allowed by these rules, by 
direction of the Board, or by any appli-
cable statute which does not provide 
otherwise, the day from which the des-
ignated period of time begins to run 
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shall not be included. The last day of 
the period so computed shall be in-
cluded, unless it is a Saturday, Sunday, 
or legal holiday, in which event the pe-
riod runs until the end of the next day 
which is not a Saturday, Sunday, or 
legal holiday. 

(b) Whenever a paper is served on the 
Board or on any party by mail, para-
graph (a) of this section will be deemed 
complied with if the envelope con-
taining the paper is postmarked by the 
U.S. Postal Service within the time pe-
riod allowed, computed as in paragraph 
(a) of this section. If there is no such 
postmark, or it is not legible, other 
evidence, such as, but not limited to, 
certified mail receipts, certificate of 
service and affidavits, may be used to 
establish the mailing date. 

(c) A waiver of the time limitations 
for filing a paper, other than a notice 
of appeal, may be requested by proper 
motion filed in accordance with 
§§ 802.217 and 802.219. 

Subpart C—Procedure for Review 
ACTION BY THE BOARD 

§ 802.301 Scope of review. 
(a) The Benefits Review Board is not 

empowered to engage in a de novo pro-
ceeding or unrestricted review of a case 
brought before it. The Board is author-
ized to review the findings of fact and 
conclusions of law on which the deci-
sion or order appealed from was based. 
Such findings of fact and conclusions of 
law may be set aside only if they are 
not, in the judgment of the Board, sup-
ported by substantial evidence in the 
record considered as a whole or in ac-
cordance with law. 

(b) Parties shall not submit new evi-
dence to the Board. Any evidence sub-
mitted by a party which is not part of 
the record developed at the hearing be-
fore the administrative law judge will 
be returned without being considered 
by the Board. 

(c) Any party who considers new evi-
dence necessary to the adjudication of 
the claim may apply for modification 
pursuant to section 22 of the Longshore 
and Harbor Workers’ Compensation 
Act, 33 U.S.C. 922. A party who files a 
petition for modification shall prompt-
ly notify the Board of such filing. Upon 

receipt of such notification, the Board 
shall dismiss the case without preju-
dice. Should the petition for modifica-
tion be declined, the petitioner may 
file a request for reinstatement of his 
or her appeal with the Board within 30 
days of the date the petition is de-
clined. Should the petition for modi-
fication be accepted, any party ad-
versely affected by the decision or 
order granting or denying modification 
may file a new appeal with the Board 
within 30 days of the date the decision 
or order on modification is filed. 

[52 FR 27292, July 20, 1987, as amended at 53 
FR 16519, May 9, 1988] 

§ 802.302 Docketing of appeals. 

(a) Maintenance of dockets. A docket 
of all proceedings shall be maintained 
by the Board. Each proceeding shall be 
assigned a number in chronological 
order upon the date on which a notice 
of appeal is received. Correspondence 
or further applications in connection 
with any pending case shall refer to the 
docket number of that case. 

(b) Inspection of docket; publication of 
decision. The docket of the Board shall 
be open to public inspection. The Board 
shall publish its decisions in a form 
which is readily available for inspec-
tion, and shall allow the public to in-
spect its decisions at the permanent lo-
cation of the Board. 

ORAL ARGUMENT BEFORE THE BOARD 

§ 802.303 Decision; no oral argument. 

(a) In the event that no oral argu-
ment is ordered pursuant to § 802.306, 
the Board shall proceed to review the 
record of the case as expeditiously as 
possible after all briefs, supporting 
statements, and other pertinent docu-
ments have been received. 

(b) Each case shall be considered in 
the order in which it becomes ready for 
decision, regardless of docket number, 
although for good cause shown, upon 
the filing of a motion to expedite by a 
party, the Board may advance the 
order in which a particular case is to 
be considered. 

(c) The Board may advance an appeal 
on the docket on its own motion if the 
interests of justice would be served by 
so doing. 
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