§771.125

shall be provided directly to appro-
priate State and local agencies, and to
the State intergovernmental review
contacts established under Executive
Order 12372; and

(3) States and Federal land manage-
ment entities which may be signifi-
cantly affected by the proposed action
or any of the alternatives. These copies
shall be accompanied by a request that
such State or entity advise the Admin-
istration in writing of any disagree-
ment with the evaluation of impacts in
the statement. The Administration
will furnish the comments received to
the applicant along with a written as-
sessment of any disagreements for in-
corporation into the final EIS.

(h) The FTA requires a public hear-
ing during the circulation period of all
draft EISs. FHWA public hearing re-
quirements are as described in
§771.111(h). Whenever a public hearing
is held, the draft EIS shall be available
at the public hearing and for a min-
imum of 15 days in advance of the pub-
lic hearing. The availability of the
draft EIS shall be mentioned, and pub-
lic comments requested, in any public
hearing notice and at any public hear-
ing presentation. If a public hearing on
an action proposed for FHWA funding
is not held, a notice shall be placed in
a newspaper similar to a public hearing
notice advising where the draft EIS is
available for review, how copies may be
obtained, and where the comments
should be sent.

(i) The FEDERAL REGISTER public
availability notice (40 CFR 1506.10)
shall establish a period of not less than
45 days for the return of comments on
the draft EIS. The notice and the draft
EIS transmittal letter shall identify
where comments are to be sent.

(j) For FTA funded major urban mass
transportation investments, the appli-
cant shall prepare a report identifying
a locally preferred alternative at the
conclusion of the Draft EIS circulation
period. Approval may be given to begin
preliminary engineering on the prin-
cipal alternative(s) under consider-
ation. During the course of such pre-
liminary engineering, the applicant
will refine project costs, effectiveness,
and impact information with par-
ticular attention to alternative de-
signs, operations, detailed location de-
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cisions and appropriate mitigation
measures. These studies will be used to
prepare the final EIS or, where appro-
priate, a supplemental draft EIS.

[62 FR 32660, Aug. 28, 1987, as amended at 70
FR 24470, May 9, 2005]

§771.125 Final environmental impact
statements.

(a)(1) After circulation of a draft EIS
and consideration of comments re-
ceived, a final EIS shall be prepared by
the Administration in cooperation with
the applicant or, where permitted by
law, by the applicant with appropriate
guidance and participation by the Ad-
ministration. The final EIS shall iden-
tify the preferred alternative and
evaluate all reasonable alternatives
considered. It shall also discuss sub-
stantive comments received on the
draft EIS and responses thereto, sum-
marize public involvement, and de-
scribe the mitigation measures that
are to be incorporated into the pro-
posed action. Mitigation measures pre-
sented as commitments in the final
EIS will be incorporated into the
project as specified in §771.109(b). The
final EIS should also document compli-
ance, to the extent possible, with all
applicable environmental laws and Ex-
ecutive orders, or provide reasonable
assurance that their requirements can
be met.

(2) Every reasonable effort shall be
made to resolve interagency disagree-
ments on actions before processing the
final EIS. If significant issues remain
unresolved, the final EIS shall identify
those issues and the consultations and
other efforts made to resolve them.

(b) The final EIS will be reviewed for
legal sufficiency prior to Administra-
tion approval.

(c) The Administration will indicate
approval of the EIS for an action by
signing and dating the cover page.
Final EISs prepared for actions in the
following categories will be submitted
to the Administration’s Headquarters
for prior concurrence:

(1) Any action for which the Adminis-
tration determines that the final EIS
should be reviewed at the Headquarters
office. This would typically occur when
the Headquarters office determines
that (i) additional coordination with
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Federal Highway Administration, DOT

other Federal, State or local govern-
mental agencies is needed; (ii) the so-
cial, economic, or environmental im-
pacts of the action may need to be
more fully explored; (iii) the impacts of
the proposed action are unusually
great; (iv) major issues remain unre-
solved; or (v) the action involves na-
tional policy issues.

(2) Any action to which a Federal,
State or local government agency has
indicated opposition on environmental
grounds (which has not been resolved
to the written satisfaction of the ob-
jecting agency).

(3) Major urban mass transportation
investments as defined by FTA’s regu-
lation on major capital investment
projects (49 CFR part 611).

(d) The signature of the FTA approv-
ing official on the cover sheet also in-
dicates compliance with 49 TU.S.C.
5324(b) and fulfillment of the grant ap-
plication requirements of 49 U.S.C.
5323(b).

(e) Approval of the final EIS is not an
Administration Action (as defined in
§771.107(c)) and does not commit the
Administration to approve any future
grant request to fund the preferred al-
ternative.

(f) The initial printing of the final
EIS shall be in sufficient quantity to
meet the request for copies which can
be reasonably expected from agencies,
organizations, and individuals. Nor-
mally, copies will be furnished free of
charge. However, with Administration
concurrence, the party requesting the
final EIS may be charged a fee which is
not more than the actual cost of repro-
ducing the copy or may be directed to
the nearest location where the state-
ment may be reviewed.

(g) The final EIS shall be transmitted
to any persons, organizations, or agen-
cies that made substantive comments
on the draft EIS or requested a copy,
no later than the time the document is
filed with EPA. In the case of lengthy
documents, the agency may provide al-
ternative circulation processes in ac-
cordance with 40 CFR 1502.19. The ap-
plicant shall also publish a notice of
availability in local newspapers and
make the final EIS available through
the mechanism established pursuant to
DOT Order 4600.13 which implements
Executive Order 12372. When filed with

§771.127

EPA, the final EIS shall be available
for public review at the applicant’s of-
fices and at appropriate Administra-
tion offices. A copy should also be
made available for public review at in-
stitutions such as local government of-
fices, libraries, and schools, as appro-
priate.

[62 FR 32660, Aug. 28, 1987, as amended at 70
FR 24470, May 9, 2005]

§771.127 Record of decision.

(a) The Administration will complete
and sign a record of decision (ROD) no
sooner than 30 days after publication of
the final EIS notice in the FEDERAL
REGISTER or 90 days after publication
of a notice for the draft EIS, whichever
is later. The ROD will present the basis
for the decision as specified in 40 CFR
1505.2, summarize any mitigation meas-
ures that will be incorporated in the
project and document any required sec-
tion 4(f) approval in accordance with
§771.135(1). Until any required ROD has
been signed, no further approvals may
be given except for administrative ac-
tivities taken to secure further project
funding and other activities consistent
with 40 CFR 1506.1.

(b) If the Administration subse-
quently wishes to approve an alter-
native which was not identified as the
preferred alternative but was fully
evaluated in the final EIS, or proposes
to make substantial changes to the
mitigation measures or findings dis-
cussed in the ROD, a revised ROD shall
be subject to review by those Adminis-
tration offices which reviewed the final
EIS under §771.125(c). To the extent
practicable the approved revised ROD
shall be provided to all persons, organi-
zations, and agencies that received a
copy of the final EIS pursuant to
§771.125(g).

EFFECTIVE DATE NOTE: At 73 FR 13395, Mar.
12, 2008, §771.127 was amended by revising
paragraph (a), effective Apr. 11, 2008. For the
convenience of the user, the revised text is
set forth as follows:

§771.127 Record of decision.

(a) The Administration will complete and
sign a record of decision (ROD) no sooner
than 30 days after publication of the final
EIS notice in the FEDERAL REGISTER or 90
days after publication of a notice for the
draft EIS, whichever is later. The ROD will
present the basis for the decision as specified
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