§236.720

(2) Second: Applicants eligible to pay
a below market rent under section 236;

(3) Third: Applicants who can pay the
Market Rent.

(c) Before admitting an applicant
who can pay the Market Rent, the
owner must obtain written approval
from HUD if at least 10 percent of the
number of units authorized under the
section 236 program are already occu-
pied by tenants paying Market Rent.

(d) Before admitting an applicant
who will not receive the benefit of
Rental Assistance Payments, the
owner must obtain written approval
from HUD if fewer than 90 percent of
the number of units authorized under
the Rental Assistance Payments con-
tract are already occupied by tenants
receiving such assistance.

(e) Upon written request of the
owner, the Commissioner may issue a
written waiver of the requirements of
paragraphs (b) through (d) of this sec-
tion based on a finding of sufficient
justification. Each such waiver shall be
supported by a statement of the perti-
nent facts and grounds.

(Approved by the Office of Management and
Budget under control numbers 2502-0352 and
2502-0354)

[61 FR 21862, June 16, 1986, as amended at 60
FR 14833, Mar. 20, 1995; 61 FR 13624, Mar. 27,
1996]

§236.720 Provisions applicable to co-
operative members.

(a) A member of a cooperative who
obtains a certificate of eligibility shall
be required, as a condition of receiving
the certificate, to agree that upon a
sale of his membership, any equity in-
crement accumulated through rental
assistance payments will not be made
available to the member, but will be
turned over to the cooperative housing
owner. Funds received by a cooperative
representing an equity increment accu-
mulated through rental assistance pay-
ments shall be deposited by the cooper-
ative in a special account to be dis-
bursed as directed by the Secretary.

(b) The term tenant as used in this
subpart shall include a member of a co-
operative, and the term rental payment
shall include the carrying charges
under the occupancy agreement be-
tween the members of the cooperative
and the cooperative housing owner.
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§236.725 Term of contract.

The rental assistance contract shall
be limited to the term of the mortgage
or 40 years from the date of the first
payment made under the contract,
whichever is the lesser.

§236.730 Maximum annual rental as-
sistance contract amount.

The rental assistance contract shall
specify the maximum amount of the
rental assistance payments for the
project for the rent-up period, or for
any such other period of time as the
Secretary may prescribe, based upon
the Secretary’s estimate of probable
demand and tenant income, including a
10 percent contingency allowance. At
the end of such period of time, and an-
nually thereafter, appropriate adjust-
ments, as the Secretary may prescribe,
shall be made in the maximum annual
rental assistance contract amount, to
reflect the actual requirements of the
eligible tenants and a 10 percent con-
tingency allowance.

§236.735 Rental assistance payments
and rental charges.

(a) Amount of rental assistance pay-
ments. The rental assistance contract
shall provide that the payment on be-
half of a Qualified Tenant shall not ex-
ceed the difference between the Gross
Rent and the Total Tenant Payment.

(b) Total tenant payment for qualified
tenants who first receive rental assistance
on or after May 1, 1983. Notwithstanding
§236.55(b), the Total Tenant Payment
payable for these Qualified Tenants
shall be the highest of the following
amounts, rounded to the nearest dol-
lar:

(1) 30 percent of Adjusted Monthly In-
come as defined in subpart A;

(2) 10 percent of one-twelfth of An-
nual Income as defined in subpart A;

(3) If the family receives Welfare As-
sistance from a public agency and a
part of such payments, adjusted in ac-
cordance with the family’s actual hous-
ing costs, is specifically designated by
such agency to meet the family’s hous-
ing costs, the monthly portion of such
payments which is so designated. If the
family’s Welfare Assistance is ratably
reduced from the standard of need by
applying a percentage, the amount cal-
culated under this paragraph (b)(3)
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shall be the amount resulting from one
application of the percentage.

(c) Total tenant payment for qualified
tenants who were receiving rental assist-
ance on April 30, 1983 and whose assist-
ance has been continuous thereafter. Not-
withstanding §236.55(b), the Total Ten-
ant Payment for these Qualified Ten-
ants shall be calculated in accordance
with paragraph (b) of this section, ex-
cept that instead of 30 percent, the per-
centage applied to Adjusted Monthly
Income shall be as follows:

Effective date of recertification Percentage
May 1, 1983 to Sept. 30, 1983 27
Oct. 1, 1983 to Sept. 30, 1984 ... 28

Oct. 1, 1984 to Sept. 30, 1985
Oct. 1, 1985 and after

29
30

(d) Special conditions. (1) For the pur-
poses of this section, a Qualified Ten-
ant whose initial lease was effective
before May 1, 1983 includes the fol-
lowing: A Qualified Tenant that resided
in a unit assisted under the Rental As-
sistance Programs or Rent Supplement
Program on April 30, 1983, and whose
assistance under those programs has
been continuous thereafter; and a fam-
ily that resided in a unit with the ben-
efit of section 8 Housing Assistance
Payments on July 31, 1982 and whose
participation in the section 8, Rent
Supplement or the Rental Assistance
Payment Program has been continuous
thereafter. A Qualified Tenant or fam-
ily shall not be disqualified if, after
that date, it moved from one unit to
another unit in the same project. For
these purposes, units in buildings lo-
cated on adjacent sites and managed as
one project will be considered part of
the same project even if they have sep-
arate project numbers and separate
mortgages.

(2) Notwithstanding paragraphs (b)
and (c) of this section, the Total Ten-
ant Payment payable by a Qualified
Tenant who continues to receive assist-
ance in the same project shall not be
increased by more than 10 percent dur-
ing any 12-month period as a result of
application of the percentages in para-
graph (c) of this section, and applica-
tion of the revised definitions in §§236.2
and 236.3. However, this 10 percent
limit does not apply to Families sub-
ject to paragraph (b)(3) of this section,
provided that the welfare agency in-

§236.750

cludes as the housing component of the
Family’s grant an amount equal to
their entire rent payment, without re-
duction. The Total Tenant Payment
may be increased by more than 10 per-
cent during any 12-month period to the
extent that the portion of such in-
crease above 10 percent is attributable
to increases in income or changes in
family composition or family cir-
cumstances that are unrelated to the
factors set out in this paragraph (d)(2).

(e) Utility reimbursement. Where appli-
cable, the Utility Reimbursement shall
be paid to the Qualified Tenant. If the
tenant and the utility company con-
sent, the owner may pay the Utility
Reimbursement jointly to the Quali-
fied Tenant and the utility company,
or directly to the utility company.

[61 FR 21862, June 16, 1986]

§236.740 Time of payment under con-
tract.

The rental assistance contract shall
provide for payments to be made
monthly to the housing owner on be-
half of qualified tenants in the
amounts set forth in the certificates of
eligibility.

§236.745 Tenant
tions.

Eligible tenants shall not be per-
mitted to occupy units larger than the
Secretary determines mnecessary for
their family needs, except on a tem-
porary basis with the approval of the
Secretary.

occupancy limita-

§236.750 Form of lease.

(a) Lease form. Eligible tenants shall
be required to execute a lease in a form
approved by the Commissioner.

(b) Prohibited lease provisions. Lease
clauses of the nature described below
shall not be included in new leases or
occupancy agreements covered by
paragraphs (a) and (b) of this section
and shall be deleted from existing
leases and agreements either by
amendment thereto or by execution of
a new lease or agreement.

(1) Confession of judgment. Prior con-
sent by the tenant:

(i) To any lawsuit the landlord may
bring against the tenant in connection
with the lease; and
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