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construed as a prepayment of the mort-
gage.

(c) Prepayment of bond-financed or
GNMA-securiticed mortgages. Where the
mortgage is given to secure GNMA
mortgage-backed securities or a loan
made by a lender that has obtained the
funds for the loan by the issuance and
sale of bonds or bond anticipation
notes, or both, the mortgage may con-
tain a prepayment restriction and pre-
payment penalty charge acceptable to
HUD as to term, amount, and condi-
tions.

(d) HUD override of prepayment restric-
tions. In the event of a default, HUD
may override any lockout, prepayment
penalty, or combination of penalties in
order to facilitate a partial or full refi-
nancing of the mortgaged property and
avoid a claim.

§242.38

The mortgage may provide for the
collection by the mortgagee of a late
charge in accordance with terms, con-
ditions, and standards of HUD for each
dollar of each payment to interest or
principal more than 15 days in arrears,
to cover the expense involved in han-
dling delinquent payments. Late
charges shall be separately charged to
and collected from the mortgagor and
shall not be deducted from any aggre-
gate monthly payment.

Late charge.

Subpart D—Endorsement for
Insurance

§242.39 Insurance endorsement.

Initial endorsement of the mortgage
note shall occur before any mortgage
proceeds are insured, and the time of
final endorsement shall be as set forth
in paragraph (b) of this section.

(a) Initial endorsement. The Commis-
sioner shall indicate the insurance of
the mortgage by endorsing the original
mortgage note and identifying the sec-
tion of the Act and the regulations
under which the mortgage is insured
and the date of insurance.

(b) Final endorsement. When all ad-
vances of mortgage proceeds have been
made and all the terms and conditions
of the commitment have been met to
HUD’s satisfaction, HUD shall indicate
on the original mortgage note the total
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of all advances approved for insurance
and again endorse such instrument.

(c) Contract rights and obligations. The
Commissioner and the mortgagee or
lender shall be bound from the date of
initial endorsement by the provisions
of the Contract of Mortgage Insurance
stated in subpart B of part 207, which is
hereby incorporated by reference into
this part.

§242.40 Mortgagee certificate.

At initial endorsement, the mort-
gagee shall execute a Mortgagee Cer-
tificate in a form prescribed by HUD.

§242.41 Certification of cost require-
ments.

Before initial endorsement of the
mortgage for insurance, the mortgagor,
the mortgagee, and HUD shall enter
into an agreement in form and content
satisfactory to HUD for the purpose of
precluding any excess of mortgage pro-
ceeds over statutory limitations. Under
this agreement, the mortgagor shall
disclose its relationship with the build-
er, including any collateral agreement,
and shall agree:

(a) To execute a Certificate of Actual
Costs, upon completion of all physical
improvements on the mortgaged prop-
erty.

(b) To apply any cost savings in ac-
cordance with the provisions below.
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(a) The mortgagor’s certificate of ac-
tual cost, in a form prescribed by HUD,
shall be submitted upon completion of
the physical improvements to the sat-
isfaction of HUD and before final en-
dorsement, except that in the case of
an existing hospital that does not re-
quire substantial rehabilitation and
where the commitment provides for
completion of specified repairs after
endorsement, a supplemental certifi-
cate of actual cost will be submitted
covering the completed costs of any
such repairs. The certificate shall show
the actual cost to the mortgagor, after
deduction of any kickbacks, rebates,
trade discounts, or other similar pay-
ments to the mortgagor, any of its offi-
cers, directors, stockholders, partners,
or other entity member ownership, of
construction and other costs, as pre-
scribed by HUD.

Certificates of actual cost.
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(b) The Certificate of Actual Cost
shall be verified by an independent cer-
tified public accountant or independent
public accountant in a manner accept-
able to HUD.

(c) Upon HUD’s approval of the mort-
gagor’s certification of actual cost,
such certification shall be final and in-
contestable except for fraud or mate-
rial misrepresentation on the part of
the mortgagor.

§242.43 Application of cost savings.

At the sole discretion of HUD, any
cost savings shall be used to:

(a) Reduce the principal amount of
the mortgage and the mortgagor’s cash
equity contribution proportionally, un-
less the mortgagor elects to have a
greater portion of the savings used to
reduce the mortgage; and/or

(b) Fund any additional construction
or substantial rehabilitation approved
by HUD.

Subpart E—Construction

§242.44 Construction standards.

Work designed and performed under
this section shall conform to the stand-
ards adopted by HUD, which, at a min-
imum, shall include the ‘‘Guidelines
for Construction and Equipment of
Hospital and Medical Facilities,”
which is regularly updated and pub-
lished by the American Institute of Ar-
chitects.

§242.45

(a) Site preparation. Prior to or fol-
lowing the submission of an applica-
tion, the mortgagor may request for
good cause the commencement of cer-
tain limited site preparation for the
project within legal guidelines and
state law. Such work can commence
only after the review of the work and
concurrence by HUD, including the en-
vironmental review under 24 CFR
242.79, previous participation review,
and the agreement to certain condi-
tions by the applicant. HUD will not
approve such request until it has com-
pleted the environmental review under
24 CFR 242.79. The work must meet all
requirements and guidelines as if it
were approved for mortgage insurance
and is to be accomplished at the sole
risk of the mortgagor.

Early commencement of work.
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(b) Construction completed prior to ap-
plication. Structures completed more
than 2 years prior to application are el-
igible to be refinanced with insured
mortgage proceeds.

(¢c) Pre-commitment work. Subsequent
to submission of an application but
prior to the issuance of a commitment
or denial by HUD, the hospital and
lender may request for good cause the
commencement of certain necessary
early site work and limited construc-
tion activity in connection with the
improvements, within legal guidelines
and state law. This work must be re-
quested by both the hospital and the
lender to be approved. Such work may
be eligible to be financed with insured
mortgage proceeds if the application is
approved and the work complies with
all specified conditions of HUD as set
forth in a written agreement between
the hospital and HUD. It is understood
that in some cases the application sub-
mitted in order for pre-commitment
work to begin may not be complete in
all respects. However, at a minimum,
the application shall include the ap-
proved FHA application form, the ap-
plication fee (based on the amount of
the total proposed insured loan), the
inspection fee (based on the cost of the
pre-commitment work), a project de-
scription of the pre-commitment work
and its relation to the total project,
and plans and specifications for the
proposed pre-commitment work in suf-
ficient detail to allow HUD to conduct
its architectural and engineering re-
view and obtain the necessary previous
participation information and evidence
of compliance with federal and state
environmental regulations. Such work
can commence only after the review of
the work and concurrence by the lend-
er and HUD, including previous partici-
pation review. HUD will not approve
such request until it has completed the
environmental review under 24 CFR
242.79. The work must meet all require-
ments and guidelines as if it were ap-
proved for mortgage insurance and is
to be accomplished at the sole risk of
the hospital. A request shall be accom-
panied by documentation required by
HUD. That documentation shall in-
clude:

(1) A justification explaining the ur-
gent and compelling circumstances
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