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to HUD or the contract administrator. 
HUD will prescribe the form of notices 
under this paragraph, to the extent 
that the form is not prescribed by sec-
tion 8(c)(8) of the United States Hous-
ing Act of 1937. 

(b) If owner does not give notice. If an 
owner described in paragraph (a)(1) or 
(a)(2) of this section does not give 
timely notice of non-renewal or termi-
nation, the owner must permit the ten-
ants in assisted units to remain in 
their units for the required notice pe-
riod with no increase in the tenant por-
tion of their rent, and with no eviction 
due to inability to collect an increased 
tenant portion of rent. 

(c) Availability of tenant-based assist-
ance. (1) Subject to the availability of 
amounts provided in advance in appro-
priations and the eligibility require-
ments of the tenant-based assistance 
program regulations, HUD will make 
tenant-based assistance available 
under the following circumstances: 

(i) If the owner of an eligible project 
does not renew the project-based as-
sistance, any eligible tenant residing in 
a unit assisted under the expiring con-
tract on the date of expiration will be 
eligible to receive assistance on the 
later of the date of expiration or the 
date the owner’s obligations under 
paragraph (b) of this section expire; 
and 

(ii) If a request for a Restructuring 
Plan is rejected under § 401.101, § 401.403, 
§ 401.405, or 401.451, and project-based 
assistance is not otherwise renewed, 
any eligible tenant who is a low-in-
come family or who resides in a 
project-based assisted unit on the date 
of Plan rejection will be eligible to re-
ceive assistance on the later of the 
date the Restructuring Plan is re-
jected, or the date the owner’s obliga-
tions under paragraph (b) of this sec-
tion expire. 

(2) If the tenant was assisted under 
the expiring contract, assistance under 
this paragraph will be in the form of 
enhanced vouchers as provided in sec-
tion 8(t) of the United States Housing 
Act of 1937. 

[65 FR 15485, Mar. 22, 2000, as amended at 65 
FR 53901, Sept. 6, 2000] 

§ 401.605 Project-based assistance pro-
visions. 

The project-based assistance rents 
for a restructured project must be the 
restructured rents determined under 
the Restructuring Plan in accordance 
with §§ 401.410 or 401.411. 

§ 401.606 Tenant-based assistance pro-
visions. 

If the Restructuring Plan provides 
for tenant-based assistance, each as-
sisted family residing in a unit assisted 
under the expiring project-based assist-
ance contract when the contract termi-
nates will be offered tenant-based as-
sistance if the family meets the eligi-
bility requirements under part 982. 
Whenever permitted by section 515(c)(4) 
of MAHRA, the tenant-based assistance 
will be in the form of enhanced vouch-
ers as provided in section 8(t) of the 
United States Housing Act of 1937. 

Subpart F—Owner Dispute of Re-
jection and Administrative 
Appeal 

§ 401.645 Owner request to review 
HUD decision. 

(a) HUD notice of decision. (1) HUD 
will provide notice to the owner of: 

(i) A decision that the owner or 
project is not eligible for the Mark-to- 
Market program; 

(ii) A decision not to offer a proposed 
Restructuring Commitment to the 
owner; and 

(iii) A decision to offer a proposed 
Restructuring Commitment. The pro-
posed Restructuring Commitment pro-
vided to the owner constitutes the no-
tice of decision for purposes of request-
ing a review of a HUD decision. 

(2) The notice of decision will include 
the reasons for the decision. 

(3) The notice of decision will also 
notify the owner of the right to request 
a review of the decision or to cure any 
deficiencies on which the decision was 
based; the date by which the review re-
quest must be submitted or the defi-
ciencies must be cured, which will be 
at least 30 days after the date of the 
notice of decision; and the address to 
which the review request is to be sub-
mitted. 
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(b) Review request by owner. (1) Written 
statement. The review request must 
specify in writing: 

(i) Each item of the decision to which 
the owner objects; 

(ii) The reasons for the owner’s objec-
tions; and 

(iii) All information in support of the 
objections that the owner wants HUD 
to consider. 

(2) Scope of information submitted. 
HUD will not consider information 
first submitted to HUD in conjunction 
with an owner’s request for review ex-
cept for: 

(i) Information that could not have 
been submitted previously; and 

(ii) New health and safety informa-
tion. 

(c) HUD review and final decision. (1) 
HUD may expand the scope of review 
beyond the issues raised by the owner 
and may review and modify any term 
within the Restructuring Commitment 
without regard to whether the owner 
has raised an objection to that term, 
including adjustments to rents or ex-
penses as underwritten by the PAE. If 
HUD does expand the scope of review, 
HUD will notify the owner of such ac-
tion and provide an additional 30 days 
for the owner to raise any additional 
objections and provide additional infor-
mation. 

(2) Within 30 days of HUD’s receipt of 
the owner’s review request and any ad-
ditional objections and information, 
HUD will review the request and, using 
a standard of what is reasonable in 
light of all of the evidence presented, 
issue a final decision. The final deci-
sion will: 

(i) Affirm the notice of decision; or 
(ii) Modify the notice of decision and, 

if applicable, modify the Restructuring 
Commitment, in which event HUD will 
issue an amended or restated Restruc-
turing Commitment that incorporates 
the final decision; or 

(iii) Revoke the notice of decision 
and, if applicable, terminate the Re-
structuring Commitment and notify 
the owner that the owner is not eligi-
ble for participation in the Mark-to- 
Market program or that a restruc-
turing of the property is not feasible. 

[72 FR 66040, Nov. 26, 2007] 

§ 401.650 When may the owner request 
an administrative appeal? 

(a) No review request by owner. If the 
owner does not request a review of the 
notice of decision under § 401.645 or does 
not execute the proposed Restructuring 
Commitment within the time provided 
in the notice of decision, HUD will send 
a written notice to the owner stating 
that the notice of decision is HUD’s 
final decision and that the owner has 10 
days after receipt of the letter to ac-
cept the decision, including a Restruc-
turing Commitment, if applicable, or 
request an administrative appeal in ac-
cordance with § 401.651. 

(b) Upon receipt of final decision. HUD 
will send the owner a written notice of 
the final decision under § 401.645 that 
will also provide the owner with 10 
days to request an administrative ap-
peal of the final decision. 

(c) HUD decision to accelerate the sec-
ond mortgage. Upon receipt of notice 
from HUD of a decision to accelerate 
the second mortgage under 
§ 401.461(b)(4), the owner may request 
an administrative appeal in accordance 
with § 401.651. 

[72 FR 66040, Nov. 26, 2007] 

§ 401.651 Appeal procedures. 

(a) How to appeal. An owner may sub-
mit a written appeal to HUD, within 10 
days of receipt of written notice of the 
decision described in § 401.650, con-
testing the decision and requesting a 
conference with HUD. At the con-
ference, the owner may submit (in per-
son, in writing, or through a represent-
ative) its reasons for appealing the de-
cision. The HUD or PAE official who 
issued the decision under appeal may 
participate in the conference and sub-
mit (in person, in writing, or through a 
representative) the basis for the deci-
sion. 

(b) Written decision. Within 20 days 
after the conference, or 20 days after 
any agreed-upon extension of time for 
submission of additional materials by 
or on behalf of the owner, HUD will re-
view the evidence presented for the ad-
ministrative appeal and, using the 
standard of whether the determination 
of the final decision was reasonable, 
will advise the owner in writing of the 
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