Bureau of Indian Affairs, Interior

(1) If a tribe submits a project before
the issuance of the FPL and it is deter-
mined as eligible for IRRHPP funds,
BIA will provide funding before pro-
viding funding for the other approved
projects on the FPL; or

(2) If a tribe submits a project after
the issuance of the FPL and the dis-
tribution of the IRRHPP funds, BIA
will provide funding when funds pro-
vided to the FPL projects is returned
to BIA due to their inability to be obli-
gated. (See §170.212(c).)

(b) If BIA uses funding previously
designated for a project on the FPL to
fund an emergency/disaster project, the
FPL project that lost its funding will
move to the top of the FPL for the fol-
lowing year.

POPULATION ADJUSTMENT FACTOR

§170.220 What is the Population Ad-
justment Factor?

The Population Adjustment Factor
(PAF) is a special portion of the total
IRR Program distribution calculated
annually that provides for broader par-
ticipation in the IRR Program by
tribes (or a governmental subdivision
of a tribe authorized to administer the
tribe’s IRR Program funding). The PAF
is based upon the population ranges
and distribution factors in appendix B
to subpart C. The population data used
is the American Indian and Alaska Na-
tive Service Population developed by
the Department of Housing and Urban
Development, under the Native Amer-
ican Housing Assistance and Self-De-
termination Act (NAHASDA), (25
U.S.C. 4101 et seq.). Appendix B to sub-
part C explains how the PAF is derived.
The funds generated by the PAF can be
used for transportation planning or
IRR projects.

§170.221 What funding is available for
distribution using the PAF?

When the annual authorization for
the IRR Program is greater than $275
million, 12.5 percent of the amount
above $275 million after the appropriate
statutory and regulatory set-asides, as
well as other takedowns, is available
for distribution using the PAF.

§170.227

RELATIVE NEED DISTRIBUTION FACTOR

§170.223 What is the Relative Need
Distribution Factor (RNDF)?

The Relative Need Distribution Fac-
tor (RNDF) is a mathematical formula
used for distributing the IRR Program
construction funds. The RNDF is de-
rived from a combination of the cost to
construct, vehicle miles traveled, and
population. Appendix C to subpart C
explains how the RNDF is derived and
applied.

IRR INVENTORY AND LONG-RANGE
TRANSPORTATION PLANNING (LRTP)

§170.225 How does the LRTP process
relate to the IRR Inventory?

The LRTP process (see subpart D) is
a uniform process that identifies the
transportation needs and priorities of
the tribes. The IRR Inventory is de-
rived from transportation facilities
identified through LRTP. It is also a
means for identifying projects for the
IRRHPP Program.

§170.226 How will this part affect the
IRR Inventory?

The IRR Inventory defined in this
part will expand the IRR Inventory for
funding purposes to include:

(a) All roads, highway bridges, and
other eligible transportation facilities
that were previously approved in the
BIA Road System in 1992 and each fol-
lowing year;

(b) All Indian reservation roads con-
structed using Highway Trust funds
since 1983;

(c) All designated IRR routes (26 CFR
170.442-170.444);

(d) Non-road transportation related
facilities; and

(e) Other applicable IRR transpor-
tation facilities.

§170.227 How does BIA develop and
use the IRR Inventory?

The IRR Inventory as defined in
§170.442 identifies the transportation
need by providing the data that BIA
uses to generate the Cost to Construct
(CTC) and Vehicle Miles Traveled
(VMT) components of RNDF. The IRR
Inventory is developed through the
LRTP process, as described in §§170.410
through 170.415. BIA Regional offices
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§170.228

maintain, certify, and enter the data
for their region’s portion of the IRR In-
ventory database. Only project-specific
transportation activities are included
in the IRR Inventory.

§170.228 Are all facilities included in
the IRR Inventory used to calculate
CTC?

No. Projects/facilities proposed to re-
ceive construction funds on an ap-
proved IRRTIP are not eligible for fu-
ture inclusion in the calculation of the
CTC portion of the formula for a period
of b years thereafter.

GENERAL DATA APPEALS

§170.231 May a tribe challenge the
data BIA uses in the RNDF?

(a) A tribe may submit a request to
the BIA Regional Director to revise the
data for the tribe that BIA uses in the
RNDF. The request must include the
tribe’s data and written support for its
contention that the tribal data is more
accurate than BIA’s.

(b) A tribe may submit a data correc-
tion request at any time. In order to
impact the distribution in a given fis-
cal year, a data correction request
must be approved, or any subsequent
appeals resolved, by June 1 of the prior
fiscal year.

(c) The BIA Regional Director must
respond within 30 days of receiving a
data correction request under this sec-
tion.

(1) Unless the BIA Regional Director
determines that the existing BIA data
is more accurate, the BIA Regional Di-
rector must approve the tribe’s data
correction request and accept the
tribe’s corrected data.

(2) If the BIA Regional Director dis-
approves the tribe’s request, the deci-
sion must include a detailed written
explanation of the reasons for the dis-
approval, copies of any supporting doc-
umentation (other than the tribe’s re-
quest) that the BIA Regional Director
relied upon in reaching the decision,
and notice of the tribe’s right to appeal
the decision.

(3) If the BIA Regional Director does
not approve the tribe’s request within
30 days of receiving the request, the re-
quest must be deemed disapproved.
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§170.232 How does a tribe appeal a
disapproval from the BIA Regional
Director?

(a) Within 30 days of receiving a dis-
approval, or within 30 days of a dis-
approval by non-action of the BIA Re-
gional Director, a tribe may file a writ-
ten notice of appeal to the Director,
Bureau of Indian Affairs, with a copy
provided to the BIA Regional Director;
and

(b) Within 30 days of receiving an ap-
peal, the Director, Bureau of Indian Af-
fairs must issue a written decision up-
holding or reversing the BIA Regional
Director’s disapproval. This decision
must include a detailed written expla-
nation of the reasons for the dis-
approval, copies of any supporting doc-
umentation that the Director, Bureau
of Indian Affairs relied upon in reach-
ing the decision (other than the tribe’s
request or notice of appeal), and notice
of the tribe’s right to appeal the deci-
sion to the Interior Board of Indian Ap-
peals under 25 CFR part 2.

FLEXIBLE FINANCING

§170.300 May tribes use flexible fi-
nancing to finance IRR transpor-
tation projects?

Yes. Tribes may use flexible financ-
ing in the same manner as States to fi-
nance IRR transportation projects, un-
less otherwise prohibited by law.

(a) Tribes may issue bonds or enter
into other debt financing instruments
under 23 U.S.C. 122 with the expecta-
tion of payment of IRR Program funds
to satisfy the instruments.

(b) Under 23 U.S.C. 183, the Secretary
of Transportation may enter into an
agreement for secured loans or lines of
credit for IRR projects meeting the re-
quirements contained in 23 U.S.C. 182.
Tribes or BIA may service Federal
credit instruments. The secured loans
or lines of credit must be paid from
tolls, user fees, or other dedicated rev-
enue sources.

(c) Tribes may use IRR Program
funds as collateral for loans or bonds to
finance IRR projects. Upon the request
of a tribe, a BIA region will provide
necessary documentation to banks and
other financial institutions.
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