§224.20

into individual leases, business agree-
ments, and rights-of-way without ob-
taining Secretarial approval.

§224.20 How will the Secretary inter-
pret and implement this part and
the Act?

(a) The Secretary will interpret and
implement this part and the Indian
Tribal Energy Development and Self-
Determination Act (the Act) in accord-
ance with the self-determination and
energy development provisions and
policies in the Act.

(b) The Secretary will liberally con-
strue this part and the Act for the ben-
efit of tribes to implement the Federal
policy of self-determination. The Sec-
retary will construe any ambiguities in
this part or the Act in favor of the
tribe to implement a TERA as author-
ized by this part and the Act.

§224.30 What definitions apply to this
part?

Act means the Indian Tribal Energy
Development and Self-Determination
Act of 2005, as promulgated in Title V
of the Energy Policy Act of 2005, Public
Law 109-58, 25 U.S.C. 35601-3504.

Application means the application
submitted for a TERA under subpart B.

Business agreement means:

(1) Any permit, contract, joint ven-
ture, option, or other agreement that
furthers any activity related to locat-
ing, producing, transporting, or mar-
keting energy resources on tribal land;

(2) Any amendment, supplement, or
other modification to such an agree-
ment; or

(3) Any other business agreement en-
tered into or subject to administration
under a TERA.

Days mean calendar days in com-
puting any period prescribed or allowed
by the Act and this part:

(1) Do not include the day of the
event from which the period begins to
run;

(2) Include the last day of the period,
unless it is a Saturday, Sunday, or
Federal holiday, in which event the pe-
riod runs until the end of the next day
which is not a Saturday, Sunday, or
Federal holiday; and

(3) When the period prescribed or al-
lowed is less than 11 days, exclude in-
termediate Saturdays, Sundays, and
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Federal holidays from the computa-
tion.

Decision Deadline means the 120-day
period within which the Director will
make a decision about a petition sub-
mitted by an interested party under
subpart E. The Director may extend
this period for up to 120 days.

Department means the Department of
the Interior.

Designated Tribal Official means the
official designated in a tribe’s pre-ap-
plication consultation request, applica-
tion, or agreement to assist in sched-
uling consultations or to receive com-
munications from the Secretary or the
Director to the tribe regarding the sta-
tus of a TERA or activities under a
TERA.

Director means the Director of the Of-
fice of Indian Energy and Economic
Development or the Secretary’s des-
ignee, authorized to act on behalf of
the Secretary.

Energy Resources means both renew-
able and nonrenewable energy sources,
including, but not limited to, natural
gas, oil, uranium, coal, nuclear, wind,
solar, geothermal, biomass, and hydro-
logic resources.

Imminent jeopardy to a physical trust
asset means an immediate threat of de-
valuation, degradation, damage, or loss
of a physical trust asset, as determined
by the Secretary, caused by the non-
compliance of a tribe or third party
with a TERA or applicable Federal
laws.

Interested party means a person or en-
tity who has filed a petition with the
Secretary under subpart E seeking re-
view of a tribe’s compliance with a
TERA and who meets the criteria in
§224.101.

Lease means a written agreement, or
modification of a written agreement,
between a tribe and a tenant or lessee,
whereby the tenant or lessee is granted
a right to possession of tribal land or
energy mineral resources for purposes
of energy resource development.

Petitioner means a person or entity
who has filed a petition under subpart
E with a tribe or the Secretary seeking
review of a tribe’s compliance under a
TERA. A petitioner is not considered
to be an interested party unless the pe-
titioner meets the criteria in §224.101.

704



Bureau of Indian Affairs, Interior

Physical trust asset means a physical
asset held in trust by the United States
for a tribe or individual Indian or by a
tribe or individual Indian subject to a
restriction against alienation under
the laws of the United States. ‘“‘Phys-
ical trust asset’ does not include:

(1) Any improvements (for example,
wells or structures) to the assets held
in trust or restricted status; or

(2) Monetary assets.

Public means one or more natural or
legal persons, and their associations,
organizations, or groups; or Federal,
State, tribal and local government
agencies; or private industry and their
associations, organizations, or groups.

Right-of-way means an easement,
right, or other authorization over trib-
al lands, granted or subject to adminis-
tration under a TERA, for a pipeline or
electric transmission or distribution
line that serves a facility located on
tribal land that is related to energy re-
source development.

Secretary means the Secretary of the
Interior or the Secretary’s designee.

TERA means tribal energy resource
agreement.

Tribal governing body means a tribe’s
governing entity, such as tribal council
or tribal business committee, as estab-
lished under tribal or Federal law and
recognized by the Secretary.

Tribal land means any land or inter-
ests in land owned by a tribe or tribes,
title to which is held in trust by the
United States, or is subject to a re-
striction against alienation under the
laws of the United States. For the pur-
poses of this part, tribal land includes
land taken into trust or subject to re-
strictions on alienation under the laws
of the United States after the effective
date of the agreement.

Tribe means any Indian tribe, band,
nation, or other organized group or
community that is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to
Indians because of their status as Indi-
ans, except a Native Corporation as de-
fined in the Alaska Native Claims Set-
tlement Act, 43 U.S.C. 1602.

Violation or breach means any breach
or other violation by another party of
any provision in a lease, business
agreement, or right-of-way under a
TERA or any activity or occurrence

§224.41

under a lease business agreement or
right-of-way that constitutes a viola-
tion of Federal or tribal environmental
law.

§224.40 How does the Act or a TERA
affect the Secretary’s trust respon-
sibility?

(a) The Act (25 U.S.C. 3504(e)(6)) pre-
serves the Secretary’s trust respon-
sibilities relating to mineral and other
trust resources and requires the Sec-
retary to act in good faith and in the
best interest of Indian tribes.

(b) Neither the Act nor this part ab-
solves the Secretary of responsibilities
to Indian tribes under the trust rela-
tionship, treaties, statutes, regula-
tions, Executive Orders, agreements or
other Federal law.

(c) The Act and this part preserve the
Secretary’s trust responsibility to en-
sure that the rights and interests of an
Indian tribe are protected if:

(1) Another party to a lease, business
agreement, or right-of-way executed
under an approved TERA violates any
term of the lease, business agreement,
or right-of-way, or any applicable Fed-
eral law; or

(2) Any provision of a lease, business
agreement, or right-of-way violates the
TERA under which it was executed.

(d) The United States is not liable for
losses to any party (including any
tribe) for any negotiated term of, or
any loss resulting from, the negotiated
terms of a lease, business agreement,
or right-of-way the tribe executes
under a TERA.

§224.41 When does the Secretary re-
quire agreement of more than one
tribe to approve a TERA?

When tribal land held for the benefit
of more than one tribe is contemplated
for inclusion in a TERA, each appro-
priate tribal governing body must re-
quest a pre-application consultation
meeting, and submit a resolution or
formal act of the tribal governing body
approving the submission of any appli-
cation. Each appropriate tribal gov-
erning body must also sign the TERA,
if it is approved.
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