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requests involving unrelated matters
will not be aggregated.

(4) If no initial determination has
been made at the end of the 20 day pe-
riod provided for in paragraph (a)(1l) of
this section, including any extension,
the requester may appeal the action to
the FOIA Appeals Officer.

(5) If the FOIA Officer determines
that another agency is responsible for
the records, the FOIA Officer shall
refer such records to the appropriate
agency for direct response to the re-
quester. The FOIA Officer shall inform
the requester of the referral and of the
name and address of the agency or
agencies to which the request has been
referred.

(d) Granting of requests. When the
FOIA Officer determines that the re-
quested records shall be made avail-
able, the FOIA Officer shall notify the
requester in writing and provide copies
of the requested records in whole or in
part once any fees charged under Sec.
517.9 have been paid in full. Records
disclosed in part shall be marked or an-
notated to show the exemption applied
to the withheld information and the
amount of information withheld unless
to do so would harm the interest pro-
tected by an applicable exemption. If a
requested record contains exempted
material along with nonexempt mate-
rial, all reasonable segregable material
shall be disclosed.

(e) Denial of requests. When the FOIA
Officer determines that access to re-
quested records should be denied, the
FOIA Officer shall notify the requester
of the denial, the grounds for the de-
nial, and the procedures for appeal of
the denial.

(f) Expedited processing of request. The
FOIA Officer must determine whether
to grant the request for expedited proc-
essing within (10) calendar days of its
receipt. Requests will receive expedited
processing if one of the following com-
pelling needs is met:

(1) The requester can establish that
failure to receive the records quickly
could reasonably be expected to pose
an imminent threat to the life or phys-
ical safety of an individual; or

(2) The requester is primarily en-
gaged in disseminating information
and can demonstrate that an urgency
to inform the public concerning actual
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or alleged Federal Government activ-
ity exists.

§517.7 Confidential commercial infor-
mation.

(a) Notice to submitters. The FOIA Offi-
cer shall, to the extent permitted by
law, provide a submitter who provides
confidential commercial information
to the FOIA Officer, with prompt no-
tice of a FOIA request or administra-
tive appeal encompassing the confiden-
tial commercial information if the
Commission may be required to dis-
close the information under the FOIA.
Such notice shall either describe the
exact nature of the information re-
quested or provide copies of the records
or portions thereof containing the con-
fidential commercial information. The
FOIA Officer shall also notify the re-
quester that notice and an opportunity
to object has been given to the sub-
mitter.

(b) Where notice is required. Notice
shall be given to a submitter when:

(1) The information has been des-
ignated by the submitter as confiden-
tial commercial information protected
from disclosure. Submitters of con-
fidential commercial information shall
use good faith efforts to designate, ei-
ther at the time of submission or a rea-
sonable time thereafter, those portions
of their submissions they deem pro-
tected from disclosure under Exemp-
tion 4 of the FOIA because disclosure
could reasonably be expected to cause
substantial competitive harm. Such
designation shall be deemed to have ex-
pired ten years after the date of sub-
mission, unless the requester provides
reasonable justification for a designa-
tion period of greater duration; or

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA.

(c) Opportunity to object to disclosure.
The FOIA Officer shall afford a sub-
mitter a reasonable period of time to
provide the FOIA Officer with a de-
tailed written statement of any objec-
tion to disclosure. The statement shall
specify all grounds for withholding any
of the information under any exemp-
tion of the FOIA, and if Exemption 4
applies, shall demonstrate the reasons
the submitter believes the information
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to be confidential commercial informa-
tion that is exempt from disclosure.
Whenever possible, the submitter’s
claim of confidentiality shall be sup-
ported by a statement or certification
by an officer or authorized representa-
tive of the submitter. In the event a
submitter fails to respond to the notice
in the time specified, the submitter
will be considered to have no objection
to the disclosure of the information.
Information provided by the submitter
that is received after the disclosure de-
cision has been made will not be con-
sidered. Information provided by a sub-
mitter pursuant to this paragraph may
itself be subject to disclosure under the
FOIA.

(d) Notice of intent to disclose. The
FOIA Officer shall carefully consider a
submitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose the in-
formation requested. Whenever the
FOIA Officer determines that disclo-
sure is appropriate, the FOIA Officer
shall, within a reasonable number of
days prior to disclosure, provide the
submitter with written notice of the
intent to disclose which shall include a
statement of the reasons for which the
submitter’s objections were overruled,
a description of the information to be
disclosed, and a specific disclosure
date. The FOIA Officer shall also notify
the requester that the requested
records will be made available.

(e) Notice of lawsuit. If the requester
files a lawsuit seeking to compel dis-
closure of confidential commercial in-
formation, the FOIA Officer shall
promptly notify the submitter of this
action. If a submitter files a lawsuit
seeking to prevent disclosure of con-
fidential commercial information, the
FOIA Officer shall notify the requester.

(f) Exceptions to the notice requirements
under this section. The notice require-
ments under paragraphs (a) and (b) of
this section shall not apply if:

(1) The FOIA Officer determines that
the information should not be disclosed
pursuant to Exemption 4 and/or any
other exemption of the FOIA;

(2) The information lawfully has been
published or officially made available
to the public;

(3) Disclosure of the information is
required by law (other than the FOIA);
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(4) The information requested is not
designated by the submitter as exempt
from disclosure in accordance with this
part, when the submitter had the op-
portunity to do so at the time of sub-
mission of the information or within a
reasonable time thereafter, unless the
agency has substantial reason to be-
lieve that disclosure of the information
would result in competitive harm; or

(5) The designation made by the sub-
mitter in accordance with this part ap-
pears obviously frivolous. When the
FOIA Officer determines that a sub-
mitter was frivolous in designating in-
formation as confidential, the FOIA Of-
ficer must provide the submitter with
written notice of any final administra-
tive disclosure determination within a
reasonable number of days prior to the
specified disclosure date, but no oppor-
tunity to object to disclosure will be
offered.

§517.8 Appeals.

(a) Right of appeal. The requester has
the right to appeal to the FOIA Ap-
peals Officer any adverse determina-
tion.

(b) Notice of appeal—(1) Time for ap-
peal. An appeal must be received no
later than thirty (30) working days
after notification of denial of access or
after the time limit for response by the
FOIA Officer has expired. Prior to sub-
mitting an appeal any outstanding fees
associated with FOIA requests must be
paid in full.

(2) Form of appeal. An appeal shall be
initiated by filing a written notice of
appeal. The notice shall be accom-
panied by copies of the original request
and initial denial. To expedite the ap-
pellate process and give the requester
an opportunity to present his/her argu-
ments, the notice should contain a
brief statement of the reasons why the
requester believes the initial denial to
have been in error. The appeal shall be
addressed to the National Indian Gam-
ing Commission, Attn: FOIA Appeals
Officer, 1441 L Street, NW., Suite 9100,
Washington, DC 20005.

(c) Final agency determinations. The
FOIA Appeals Officer shall issue a final
written determination, stating the
basis for its decision, within twenty
(20) working days after receipt of a no-
tice of appeal. If the determination is
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