Bureau of Indian Affairs, Interior, IHS, HHS

Interior Board of Indian Appeals (IBIA)
under 25 CFR 900.165(c). An appeal to the
IBIA under 25 CFR 900.165(c) shall be filed at
the following address: Board of Indian Ap-
peals, 801 North Quincy Street, Arlington,
VA 22203.

You shall serve copies of your notice of ap-
peal on the Secretary of the Interior, and on
the official whose decision is being appealed.
You shall certify to the IBIA that you have
served these copies. If neither party files an
objection to the recommended decision with-
in 15 days, the recommended decision will
become final.

§900.173 Is the recommended decision
always final?

No. Any party to the appeal may file
precise and specific written objections
to the recommended decision, or any
other comments, within 15 days of re-
ceiving the recommended decision. You
shall serve a copy of your objections on
the other party. The recommended de-
cision will become final 15 days after
the Indian tribe or tribal organization
receives the ALJ’s recommended deci-
sion, unless a written statement of ob-
jections is filed with the Secretary of
Health and Human Services or the
IBIA during the 15-day period. If no
party files a written statement of ob-
jections within 15 days, the rec-
ommended decision will become final.

§900.174 If an Indian tribe or tribal
organization objects to the rec-
ommended decision, what will the
Secretary of Health and Human
Services or the IBIA do?

(a) The Secretary or the IBIA has 15
days from the date he/she receives
timely written objections to modify,
adopt, or reverse the recommended de-
cision. If the Secretary or the IBIA
does not modify or reverse the rec-
ommended decision during that time,
the recommended decision automati-
cally becomes final.

(b) When reviewing the recommended
decision, the IBIA or the Secretary
may consider and decide all issues
properly raised by any party to the ap-
peal, based on the record.

(c) The decision of the Secretary or
of the IBIA shall:

(1) Be in writing;

(2) Specify the findings of fact or con-
clusions of law which are modified or
reversed;
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(3) Give reasons for the decision,
based on the record; and

(4) State that the decision is final for
the Department.

§900.175 Will an appeal hurt an Indian
tribe or tribal organization’s posi-
tion in other contract negotiations?

No. A pending appeal will not affect

or prevent the negotiation or award of
another contract.

§900.176 Will the decisions on appeals
be available for the public to re-
view?

Yes. The Secretary shall publish all
final decisions from the ALJs, the
IBIA, and the Secretary of Health and
Human Services.

APPLICABILITY OF THE EQUAL ACCESS TO
JUSTICE ACT

§900.177 Does the Equal Access to Jus-
tice Act (EAJA) apply to appeals
under this subpart?

Yes. EAJA claims against the DOI or
the DHHS will be heard by the IBIA
under 43 CFR 4.601-4.619. For DHHS, ap-
peals from the EAJA award will be ac-
cording to 256 CFR 900.165(b).

Subpart M—Federal Tort Claims
Act Coverage General Provisions

§900.180 What
cover?

does this subpart

This subpart explains the applica-
bility of the Federal Tort Claims Act
(FTCA). This section covers:

(a) Coverage of claims arising out of
the performance of medical-related
functions under self-determination
contracts;

(b) Coverage of claims arising out of
the performance of non-medical-related
functions under self-determination
contracts; and

(c) Procedures for filing claims under
FTCA.

§900.181 What definitions apply to this
subpart?

Indian contractor means:

(1) In California, subcontractors of
the California Rural Indian Health
Board, Inc. or, subject to approval of
the IHS Director after consultation
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§900.182

with the DHHS Office of General Coun-
sel, subcontractors of an Indian tribe
or tribal organization which are:

(i) Governed by Indians eligible to re-
ceive services from the Indian Health
Service;

(ii) Which carry out comprehensive
IHS service programs within geo-
graphically defined service areas; and

(iii) Which are selected and identified
through tribal resolution as the local
provider of Indian health care services.

(2) Subject to the approval of the IHS
Director after consultation with the
DHHS Office of General Counsel, Indian
tribes and tribal organizations which
meet in all respects the requirements
of the Indian Self-Determination Act
to contract directly with the Federal
Government but which choose through
tribal resolution to subcontract to
carry out IHS service programs within
geographically defined service areas
with another Indian tribe or tribal or-
ganization which contracts directly
with IHS.

(3) Any other contractor that quali-
fies as an ‘‘Indian contractor’” under
the Indian Self-Determination Act.

§900.182 What other statutes and reg-
ulations apply to FTCA coverage?

A number of other statutes and regu-
lations apply to FTCA coverage, in-
cluding the Federal Tort Claims Act (28
U.S.C. 1346(b), 2401, 2671-2680) and re-
lated Department of Justice regula-
tions in 28 CFR part 14.

§900.183 Do Indian tribes and tribal
organizations need to be aware of
areas which FTCA does not cover?

Yes. There are claims against self-de-
termination contractors which are not
covered by FTCA, claims which may
not be pursued under FTCA, and rem-
edies that are excluded by FTCA. Gen-
eral guidance is provided below as to
these matters but is not intended as a
definitive description of coverage,
which is subject to review by the De-
partment of Justice and the courts on
a case-by-case basis.

(a) What claims are expressly barred by
FTCA and therefore may mnot be made
against the United States, an Indian tribe
or tribal organization? Any claim under
28 U.S.C. 2680, including claims arising
out of assault, battery, false imprison-
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ment, false arrest, malicious prosecu-
tion, abuse of process, libel, slander,
misrepresentation, deceit, or inter-
ference with contract rights, unless
otherwise authorized by 28 U.S.C.
2680(h).

(b) What claims may mnot be pursued
under FTCA? (1) Except as provided in
§900.181(a)(1) and §900.189, claims
against subcontractors arising out of
the performance of subcontracts with a
self-determination contractor;

(2) Claims for on-the-job injuries
which are covered by workmen’s com-
pensation;

(3) Claims for breach of contract
rather than tort claims; or

(4) Claims resulting from activities
performed by an employee which are
outside the scope of employment.

(c) What remedies are expressly ex-
cluded by FTCA and therefore are barred?
(1) Punitive damages, unless otherwise
authorized by 28 U.S.C. 2674; and

(2) Other remedies not permitted
under applicable state law.

§900.184 Is there a deadline for filing
FTCA claims?

Yes. Claims shall be filed within 2
years of the date of accrual. (28 U.S.C.
2401).

§900.185 How long does the Federal
government have to process an
FTCA claim after the claim is re-
ceived by the Federal agency, be-
fore a lawsuit may be filed?

Six months.

§900.186 Is it necessary for a self-de-
termination contract to include any
clauses about Federal Tort Claims
Act coverage?

No, it is optional. At the request of
Indian tribes and tribal organizations,
self-determination contracts shall in-
clude the following clauses to clarify
the scope of FTCA coverage:

(a) The following clause may be used
for all contracts:

For purposes of Federal Tort Claims Act
coverage, the contractor and its employees
(including individuals performing personal
services contracts with the contractor to
provide health care services) are deemed to
be employees of the Federal government
while performing work under this contract.
This status is not changed by the source of
the funds used by the contractor to pay the
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