§71.107

counsel and transmit a copy of his de-
cision to the attorney for the Govern-
ment.

[21 FR 1441, Mar. 6, 1956. Redesignated at 40
FR 16835, Apr. 15, 1975, and amended by T.D.
ATF-199, 50 FR 9197, Mar. 6, 1985; T.D. ATF-
374, 61 FR 29957, June 13, 1996]

ACTION BY THE APPROPRIATE TTB
OFFICER

§71.107 Application proceedings.

If, upon receipt of the record and the
recommended decision of the adminis-
trative law judge, the appropriate TTB
officer decides that the permit should
be issued, he shall thereupon approve
the application briefly stating, for the
record, his reasons therefor, but if he
contemplates the disapproval of the ap-
plication he shall serve a copy of the
administrative law judge’s rec-
ommended decision on the applicant,
informing the applicant of his con-
templated action and affording the ap-
plicant not more than 10 days in which
to submit proposed findings and con-
clusions or exceptions to the rec-
ommended decision with reasons in
support thereof. If the appropriate TTB
officer, after consideration of the
record of the hearing and of any pro-
posed findings, conclusions or excep-
tions filed with him by the applicant,
approves the findings, conclusions and
recommended decision of the adminis-
trative law judge, he shall by order ap-
prove or disapprove of the application
in accordance therewith. If, after such
consideration, he disapproves of the
findings, conclusions and recommended
decision of the administrative law
judge, in whole or in part, he shall by
order make such findings and conclu-
sions as in his opinion are warranted
by the law and facts in the record. Any
decision of the appropriate TTB officer
ordering the disapproval of an applica-
tion for a permit shall state the find-
ings and conclusions upon which it is
based, including his ruling upon each
proposed finding, conclusion and excep-
tion to the administrative law judge’s
recommended decision, together with a
statement of his findings and conclu-
sions, and reasons or basis therefor,
upon all material issues of fact, law or
discretion presented on the record. A
signed duplicate original of the deci-
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sion shall be served upon the applicant
and the original copy containing cer-
tificate of service shall be placed in the
official record of the proceeding.

[21 FR 1441, Mar. 6, 1956. Redesignated at 40
FR 16835, Apr. 15, 1975, and amended by T.D.
ATF-199, 50 FR 9197, Mar. 6, 1985; T.D. ATF-
374, 61 FR 29957, June 13, 1996]

§71.107a Appropriate TTB officer’s de-
c1s10n.

(a) When the appropriate TTB officer
issues an initial decision in accordance
with §71.79, the decision shall become a
part of the record. The decision shall
consist of

(1) A brief statement of the issues in-
volved in the proceedings;

(2) The appropriate TTB officer’s
findings and conclusions, as well as the
reasons therefor; and

(3) The appropriate TTB officer’s de-
termination on the record.

[T.D. ATF-244, 51 FR 45764, Dec. 22, 1986, as
amended by T.D. ATF-374, 61 FR 29957, June
13, 1996]

§71.108 Suspension, revocation, or an-
nulment proceedings.

(a) Upon receipt of the complete cer-
tified record of the hearing the appro-
priate TTB officer shall enter an order
suspending, revoking, or annulling the
permit (Form 1430-B) or dismissing the
proceedings in accordance with the ad-
ministrative law judge’s findings and
decision, unless he disagrees with such
findings and decision and files a peti-
tion with the Administrator, for review
thereof, as provided in §71.115. If the
appropriate TTB officer files such peti-
tion, he shall withhold issuance of the
order, pending the decision of the Ad-
ministrator, upon receipt of which he
shall issue the order in accordance
therewith. A signed duplicate original
of the order of the appropriate TTB of-
ficer shall be served upon the respond-
ent and the original copy containing
certificate of service shall be placed in
the official record of the proceeding. In
all proceedings in which a suspension is
imposed, the appropriate TTB officer’s
order shall state the time when the
suspension period set forth in the ad-
ministrative law judge’s decision shall
commence and terminate.

(b) In a case where the initial deci-
sion is made by the appropriate TTB
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officer in accordance with §71.79, the
appropriate TTB officer will also issue
an order suspending, revoking or an-
nulling the permit (on Form 5000.5), or
dismissing the proceedings in accord-
ance with his initial decision. A signed
duplicated original of the decision and
order of the appropriate TTB officer
shall be served upon the respondent
and the original copy placed in the offi-
cial record of the proceeding. In all
proceedings in which a suspension is
imposed, the appropriate TTB officer’s
order shall state the time when the
suspension period set forth in the ini-
tial decision shall commence and ter-
minate.

[21 FR 1441, Mar. 6, 1956. Redesignated at 40
FR 16835, Apr. 15, 1975, and amended by T.D.
ATF-199, 50 FR 9196 and 9197, Mar. 6, 1985;
T.D. ATF-244, 51 FR 45764, Dec. 22, 1986; T.D.
ATF-374, 61 FR 29957, June 13, 1996]

§71.109 Notice to Administrator.

When the appropriate TTB officer
makes an order suspending, revoking
or annulling a permit, he will furnish a
copy of the order and of the decision on
which it is based to the Administrator.
Should such order be subsequently set
aside on review by the courts, the ap-
propriate TTB officer will so advise the
Administrator.

[21 FR 1441, Mar. 6, 1956. Redesignated at 40
FR 16835, Apr. 15, 1975, and amended by T.D.
ATF-199, 50 FR 9197, Mar. 6, 1985; T.D. ATF-
374, 61 FR 29957, June 13, 1996]

§71.110 Proceedings involving viola-
tions not within region of issuance
of permit.

In the event violations occurred at a
place not within the region of issuance
of a permit, the appropriate TTB offi-
cer of the region of issuance will take
jurisdiction over any proceeding in-
cluding issuing the citation, and tak-
ing appropriate action in accordance
with §71.108.

[T.D. ATF-244, 51 FR 45764, Dec. 22, 1986, as
amended by T.D. ATF-374, 61 FR 29957, June
13, 1996]

Subpart —Review
§71.115 Appeal on petition to the Ad-
ministrator.

An appeal to the Administrator is re-
quired prior to application to the Fed-

§71.116

eral courts for review. An appeal may
be taken by the applicant or respond-
ent or by the appropriate TTB officer.
Such appeal shall be taken by filing a
petition for review on appeal with the
Administrator within 15 days of the
service of the order disapproving an ap-
plication for a permit or the initial de-
cision suspending, revoking or annul-
ling a permit. The petition must set
forth facts tending to show action of an
arbitrary mnature, or action without
reasonable warrant in fact, or action
contrary to law and regulations. A
copy of the petition shall be filed with
the appropriate TTB officer or served
on the respondent or applicant as the
case may be. In the event of such ap-
peal, the appropriate TTB officer shall
immediately certify and forward the
complete original record, by certified
mail, to the Administrator, for his con-
sideration and review.

[T.D. ATF-244, 51 FR 45764, Dec. 22, 1986, as
amended by T.D. ATF-374, 61 FR 29957, June
13, 1996]

§71.116 Review by Administrator.

The Administrator, on appeal on pe-
tition for review, shall afford a reason-
able opportunity for the submission of
proposed findings, conclusions or ex-
ceptions with reasons in support there-
of and an opportunity for oral argu-
ment. He may alter or modify any find-
ing of the administrative law judge (or
of the appropriate TTB officer in appli-
cation proceedings) and may affirm, re-
verse, or modify the decision of the ad-
ministrative law judge (or of the appro-
priate TTB officer in initial applica-
tion proceedings), or he may remand
the case for further hearing, but he
shall not consider evidence which is
not a part of the record. Appeals and
petitions for review shall not be de-
cided by the Administrator in any pro-
ceeding in which he has engaged in in-
vestigation or prosecution, and in such
event he shall so state his disqualifica-
tion in writing and refer the record to
the Under Secretary for appropriate ac-
tion. The Under Secretary may des-
ignate an Assistant Secretary or one of
his principal aides to consider any pro-
ceeding instead of the Administrator.
The original copy of the decision on re-
view shall be placed in the official
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