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prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 

PART 609—LOAN GUARANTEES 
FOR PROJECTS THAT EMPLOY IN-
NOVATIVE TECHNOLOGIES 
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AUTHORITY: 42 U.S.C. 7254, 16511–16514. 

SOURCE: 72 FR 60135, Oct. 23, 2007, unless 
otherwise noted. 

§ 609.1 Purpose and scope. 
(a) This part sets forth the policies 

and procedures that DOE uses for re-
ceiving, evaluating, and, after con-
sultation with the Department of the 
Treasury, approving applications for 

loan guarantees to support Eligible 
Projects under Title XVII of the En-
ergy Policy Act of 2005. 

(b) Except as set forth in paragraph 
(c) of this section, this part applies to 
all Pre-Applications, Applications, 
Conditional Commitments and Loan 
Guarantee Agreements to support Eli-
gible Projects under Title XVII of the 
Energy Policy Act of 2005. 

(c)(1) Sections 609.3, 609.4 and 609.5 of 
this part shall not apply to any Pre- 
Applications, Applications, Conditional 
Commitments or Loan Guarantee 
Agreements under the Guidelines 
issued by DOE on August 8, 2006, which 
were published in the FEDERAL REG-
ISTER on August 14, 2006 (71 FR 46451) 
and the solicitation issued on August 8, 
2006 under Title XVII of the Energy 
Policy Act of 2005, provided the Pre-Ap-
plication is accepted under the Guide-
lines and an Application is invited pur-
suant to such Pre-Application no later 
than December 31, 2007. 

(2) Except as provided in paragraph 
(c)(1) of this section, DOE and any Ap-
plicant who submitted an Application 
under the August 8, 2006 solicitation 
may agree to make additional provi-
sions of this part applicable to the par-
ticular project. 

(d) Part 1024 of chapter X of title 10 
of the Code of Federal Regulations 
shall not apply to actions taken under 
this part. 

§ 609.2 Definitions. 

Act means Title XVII of the Energy 
Policy Act of 2005 (42 U.S.C. 16511– 
16514). 

Administrative Cost of Issuing a Loan 
Guarantee means the total of all admin-
istrative expenses that DOE incurs dur-
ing: 

(1) The evaluation of a Pre-Applica-
tion, if a Pre-Application is requested 
in a solicitation, and an Application 
for a loan guarantee; 

(2) The offering of a Term Sheet, exe-
cuting the Conditional Commitment, 
negotiation, and closing of a Loan 
Guarantee Agreement; and 

(3) The servicing and monitoring of a 
Loan Guarantee Agreement, including 
during the construction, startup, com-
missioning, shakedown, and oper-
ational phases of an Eligible Project. 
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Applicant means any person, firm, 
corporation, company, partnership, as-
sociation, society, trust, joint venture, 
joint stock company, or other business 
entity or governmental non-Federal 
entity that has submitted an Applica-
tion to DOE and has the authority to 
enter into a Loan Guarantee Agree-
ment with DOE under the Act. 

Application means a comprehensive 
written submission in response to a so-
licitation or a written invitation from 
DOE to apply for a loan guarantee pur-
suant to § 609.6 of this part. 

Borrower means any Applicant who 
enters into a Loan Guarantee Agree-
ment with DOE and issues Guaranteed 
Obligations. 

Commercial Technology means a tech-
nology in general use in the commer-
cial marketplace in the United States 
at the time the Term Sheet is issued by 
DOE. A technology is in general use if 
it has been installed in and is being 
used in three or more commercial 
projects in the United States in the 
same general application as in the pro-
posed project, and has been in oper-
ation in each such commercial project 
for a period of at least five years. The 
five year period shall be measured, for 
each project, starting on the in service 
date of the project or facility employ-
ing that particular technology. For 
purposes of this section, commercial 
projects include projects that have 
been the recipients of a loan guarantee 
from DOE under this part. 

Conditional Commitment means a 
Term Sheet offered by DOE and accept-
ed by the Applicant, with the under-
standing of the parties that if the Ap-
plicant thereafter satisfies all specified 
and precedent funding obligations and 
all other contractual, statutory and 
regulatory requirements, or other re-
quirements, DOE and the Applicant 
will execute a Loan Guarantee Agree-
ment: Provided that the Secretary may 
terminate a Conditional Commitment 
for any reason at any time prior to the 
execution of the Loan Guarantee 
Agreement; and Provided further that 
the Secretary may not delegate this 
authority to terminate a Conditional 
Commitment. 

Contracting Officer means the Sec-
retary of Energy or a DOE official au-
thorized by the Secretary to enter into, 

administer and/or terminate DOE Loan 
Guarantee Agreements and related 
contracts on behalf of DOE. 

Credit Subsidy Cost has the same 
meaning as ‘‘cost of a loan guarantee’’ 
in section 502(5)(C) of the Federal Cred-
it Reform Act of 1990 (2 U.S.C. 
661a(5)(C)), which is the net present 
value, at the time the Loan Guarantee 
Agreement is executed, of the fol-
lowing estimated cash flows, dis-
counted to the point of disbursement: 

(1) Payments by the Government to 
cover defaults and delinquencies, inter-
est subsidies, or other payments; less 

(2) Payments to the Government in-
cluding origination and other fees, pen-
alties, and recoveries; including the ef-
fects of changes in loan or debt terms 
resulting from the exercise by the Bor-
rower, Eligible Lender or other Holder 
of an option included in the Loan Guar-
antee Agreement. 

DOE means the United States De-
partment of Energy. 

Eligible Lender means: 
(1) Any person or legal entity formed 

for the purpose of, or engaged in the 
business of, lending money, including, 
but not limited to, commercial banks, 
savings and loan institutions, insur-
ance companies, factoring companies, 
investment banks, institutional inves-
tors, venture capital investment com-
panies, trusts, or other entities des-
ignated as trustees or agents acting on 
behalf of bondholders or other lenders; 
and 

(2) Any person or legal entity that 
meets the requirements of § 609.11 of 
this part, as determined by DOE; or 

(3) The Federal Financing Bank. 
Eligible Project means a project lo-

cated in the United States that em-
ploys a New or Significantly Improved 
Technology that is not a Commercial 
Technology, and that meets all appli-
cable requirements of section 1703 of 
the Act (42 U.S.C. 16513), the applicable 
solicitation and this part. 

Equity means cash contributed by the 
Borrowers and other principals. Equity 
does not include proceeds from the 
non-guaranteed portion of Title XVII 
loans, proceeds from any other non- 
guaranteed loans, or the value of any 
form of government assistance or sup-
port. 
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Federal Financing Bank means an in-
strumentality of the United States 
government created by the Federal Fi-
nancing Bank Act of 1973 (12 U.S.C. 2281 
et seq.). The Bank is under the general 
supervision of the Secretary of the 
Treasury. 

Guaranteed Obligation means any loan 
or other debt obligation of the Bor-
rower for an Eligible Project for which 
DOE guarantees all or any part of the 
payment of principal and interest 
under a Loan Guarantee Agreement en-
tered into pursuant to the Act. 

Holder means any person or legal en-
tity that owns a Guaranteed Obligation 
or has lawfully succeeded in due course 
to all or part of the rights, title, and 
interest in a Guaranteed Obligation, 
including any nominee or trustee em-
powered to act for the Holder or Hold-
ers. 

Loan Agreement means a written 
agreement between a Borrower and an 
Eligible Lender or other Holder con-
taining the terms and conditions under 
which the Eligible Lender or other 
Holder will make loans to the Borrower 
to start and complete an Eligible 
Project. 

Loan Guarantee Agreement means a 
written agreement that, when entered 
into by DOE and a Borrower, an Eligi-
ble Lender or other Holder, pursuant to 
the Act, establishes the obligation of 
DOE to guarantee the payment of all 
or a portion of the principal and inter-
est on specified Guaranteed Obligations 
of a Borrower to Eligible Lenders or 
other Holders subject to the terms and 
conditions specified in the Loan Guar-
antee Agreement. 

New or Significantly Improved Tech-
nology means a technology concerned 
with the production, consumption or 
transportation of energy and that is 
not a Commercial Technology, and 
that has either only recently been de-
veloped, discovered or learned; or in-
volves or constitutes one or more 
meaningful and important improve-
ments in productivity or value, in com-
parison to Commercial Technologies in 
use in the United States at the time 
the Term Sheet is issued. 

OMB means the Office of Manage-
ment and Budget in the Executive Of-
fice of the President. 

Pre-Application means a written sub-
mission in response to a DOE solicita-
tion that broadly describes the project 
proposal, including the proposed role of 
a DOE loan guarantee in the project, 
and the eligibility of the project to re-
ceive a loan guarantee under the appli-
cable solicitation, the Act and this 
part. 

Project Costs means those costs, in-
cluding escalation and contingencies, 
that are to be expended or accrued by 
Borrower and are necessary, reason-
able, customary and directly related to 
the design, engineering, financing, con-
struction, startup, commissioning and 
shakedown of an Eligible Project, as 
specified in § 609.12 of this part. Project 
costs do not include costs for the items 
set forth in § 609.12(c) of this part. 

Project Sponsor means any person, 
firm, corporation, company, partner-
ship, association, society, trust, joint 
venture, joint stock company or other 
business entity that assumes substan-
tial responsibility for the development, 
financing, and structuring of a project 
eligible for a loan guarantee and, if not 
the Applicant, owns or controls, by 
itself and/or through individuals in 
common or affiliated business entities, 
a five percent or greater interest in the 
proposed Eligible Project, or the Appli-
cant. 

Secretary means the Secretary of En-
ergy or a duly authorized designee or 
successor in interest. 

Term Sheet means an offering docu-
ment issued by DOE that specifies the 
detailed terms and conditions under 
which DOE may enter into a Condi-
tional Commitment with the Appli-
cant. A Term Sheet imposes no obliga-
tion on the Secretary to enter into a 
Conditional Commitment. 

United States means the several 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa 
or any territory or possession of the 
United States of America. 

§ 609.3 Solicitations. 

(a) DOE may issue solicitations to in-
vite the submission of Pre-Applications 
or Applications for loan guarantees for 
Eligible Projects. DOE must issue a so-
licitation before proceeding with other 
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