Department of Energy

DOE’s Nuclear Safety Requirements,
provided that an enforcement letter
may not create the basis for any le-
gally enforceable requirement pursu-
ant to this part.

(h) The Director may sign, issue and
serve subpoenas.

[68 FR 43692, Aug. 17, 1993, as amended at 72
FR 31921, June 8, 2007]

§820.22 Informal conference.

The Director may convene an infor-
mal conference to discuss any situation
that might be a violation of the Act or
a DOE Nuclear Safety Requirement, its
significance and cause, any correction
taken or not taken by the person, any
mitigating or aggravating cir-
cumstances, and any other useful infor-
mation. The Director may compel a
person to attend the conference. This
conference will not normally be open
to the public and there shall be no
transcript.

§820.23 Consent order.

(a) Settlement policy. DOE encourages
settlement of an enforcement pro-
ceeding at any time if the settlement is
consistent with the objectives of the
Act and the DOE Nuclear Safety Re-
quirements. The Director and a person
may confer at any time concerning set-
tlement. These settlement conferences
shall not be open to the public and
there shall be no transcript.

(b) Consent order. Notwithstanding
any other provision of this part, DOE
may at any time resolve any or all
issues in an outstanding enforcement
proceeding with a Consent Order. A
Consent Order must be signed by the
Director and the person who is its sub-
ject, or a duly authorized representa-
tive, must indicate agreement to the
terms contained therein and must be
filed. A Consent Order need not con-
stitute an admission by any person
that the Act or a DOE Nuclear Safety
Requirement has been violated, nor
need it constitute a finding by the DOE
that such person has violated the Act
or a DOE Nuclear Safety Requirement.
A Consent Order shall, however, set
forth the relevant facts which form the
basis for the Order and what remedy, if
any, is imposed.

(c) Effect on enforcement adjudication.
If a Consent Order is signed after the

§820.24

commencement of an enforcement ad-
judication, the adjudication of the
issues subject to the Consent Order
shall be stayed until the completion of
the Secretarial Review Process. If the
Consent Order becomes a Final Order,
the adjudication shall be terminated or
modified as specified in the Order.

(d) Secretarial review. A Consent Order
shall become a Final Order 30 days
after it is filed unless the Secretary
files a rejection of the Consent Order or
a Modified Consent Order. A Modified
Consent Order shall become a Final
Order if the Director and the person
who is its subject sign it within 15 days
of its filing.

§820.24 Preliminary notice of viola-
tion.

(a) If the Director has reason to be-
lieve a person has violated or is con-
tinuing to violate a provision of the
Act or a DOE Nuclear Safety Require-
ment, he may file a Preliminary Notice
of Violation. The Notice and any trans-
mittal documents shall contain suffi-
cient information to fairly apprise the
respondent of the facts and cir-
cumstances of the alleged violations
and the basis of any proposed remedy,
and to properly indicate what further
actions are necessary by or available to
respondent.

(b) Within 30 days after the filing of
a Preliminary Notice of Violation, the
respondent shall file a reply.

(c) The reply shall be in writing and
signed by the person filing it. The reply
shall contain a statement of all rel-
evant facts pertaining to the situation
that is the subject of the Notice. The
reply shall state any facts, expla-
nations and arguments which support a
denial that a violation has occurred as
alleged; demonstrate any extenuating
circumstances or other reason why the
proposed remedy should not be imposed
or should be mitigated; and furnish full
and complete answers to the questions
set forth in the Notice. Copies of all
relevant documents shall be submitted
with the reply. The reply shall include
a discussion of the relevant authorities
which support the position asserted, in-
cluding rulings, regulations, interpre-
tations, and previous decisions issued
by DOE.
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(d) The respondent may terminate an
enforcement action if the reply agrees
to comply with the proposed remedy
and waives any right to contest the No-
tice or the remedy. If a respondent
elects this option, the Preliminary No-
tice of Violation shall be deemed a
Final Order upon the filing of the
reply.

§820.25 Final notice of violation.

(a) General rule. If, after reviewing
the reply submitted by the respondent,
the Director determines that a person
violated or is continuing to violate a
provision of the Act or a DOE Nuclear
Safety Requirement, he may file a
Final Notice of Violation. The Final
Notice shall concisely state the deter-
mined violation, any designated pen-
alty, and further actions necessary by
or available to respondent.

(b) Effect of final notice. (1) If a Final
Notice of Violation does not contain a
civil penalty, it shall be deemed filed
as a Final Order 15 days after the Final
Notice is filed unless the Secretary
files a Final Order which modifies the
Final Notice.

(2) If a Final Notice of Violation con-
tains a civil penalty, the respondent
must file within 30 days after the filing
of the Final Notice:

(i) A waiver of further proceedings;

(ii) A request for an on-the-record ad-
judication; or

(iii) A notice of intent to seek judi-
cial review.

(c) Effect of waiver. If a respondent
waives further proceedings, the Final
Notice of Violation shall be deemed a
Final Order enforceable against the re-
spondent. The respondent must pay
any civil penalty set forth in the No-
tice of Violation within 60 days of the
filing of waiver unless the Director
grants additional time.

(d) Effect of request. If a respondent
files a request for an on-the-record ad-
judication, then an enforcement adju-
dication commences.

(e) Effect of notice of intent. If a re-
spondent files a Notice of Intent, the
Final Notice of Violation shall be
deemed a Final Order enforceable
against the respondent.

(f) Amendment. The Director may
amend the Final Notice of Violation at
any time before an action takes place
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pursuant to paragraph (b) of this sec-
tion. An amendment shall add fifteen
days to the time periods under para-
graph (b) of this section.

(g) Withdrawal. The Director may
withdraw the Final Notice of Viola-
tion, or any part thereof, at any time
before an action under paragraph (b) of
this section.

§820.26 Enforcement adjudication.

If a respondent files a request for an
on-the-record adjudication, an enforce-
ment adjudication is initiated and the
Docketing Clerk shall notify the Sec-
retary who shall appoint an Adminis-
trative Law Judge to be the Presiding
Officer.

§820.27 Answer.

(a) General. If a respondent files a re-
quest for an on-the-record adjudication
pursuant to §820.25, a written answer to
the Final Notice of Violation shall be
filed at the same time the request is
filed.

(b) Contents of the answer. The answer
shall clearly and directly admit, deny
or explain each of the factual allega-
tions contained in the Final Notice of
Violation with regard to which re-
spondent has any knowledge, informa-
tion or belief. Where respondent has no
knowledge, information or belief of a
particular factual allegation and so
states, the allegation is deemed denied.
The answer shall also state the cir-
cumstance or argument that is alleged
to constitute the grounds of defense
and the facts that respondent intends
to place at issue.

(c) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the Final Notice of
Violation constitutes an admission of
the allegation.

(d) Amendment of the answer. The re-
spondent may amend the answer to the
Final Notice of Violation upon motion
granted by the Presiding Officer.

§820.28 Prehearing actions.

(a) General. The Presiding Officer
shall establish a schedule for the adju-
dication and take such other actions as
he determines appropriate to conduct
the adjudication in a fair and expedi-
tious manner.
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