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(d) The respondent may terminate an
enforcement action if the reply agrees
to comply with the proposed remedy
and waives any right to contest the No-
tice or the remedy. If a respondent
elects this option, the Preliminary No-
tice of Violation shall be deemed a
Final Order upon the filing of the
reply.

§820.25 Final notice of violation.

(a) General rule. If, after reviewing
the reply submitted by the respondent,
the Director determines that a person
violated or is continuing to violate a
provision of the Act or a DOE Nuclear
Safety Requirement, he may file a
Final Notice of Violation. The Final
Notice shall concisely state the deter-
mined violation, any designated pen-
alty, and further actions necessary by
or available to respondent.

(b) Effect of final notice. (1) If a Final
Notice of Violation does not contain a
civil penalty, it shall be deemed filed
as a Final Order 15 days after the Final
Notice is filed unless the Secretary
files a Final Order which modifies the
Final Notice.

(2) If a Final Notice of Violation con-
tains a civil penalty, the respondent
must file within 30 days after the filing
of the Final Notice:

(i) A waiver of further proceedings;

(ii) A request for an on-the-record ad-
judication; or

(iii) A notice of intent to seek judi-
cial review.

(c) Effect of waiver. If a respondent
waives further proceedings, the Final
Notice of Violation shall be deemed a
Final Order enforceable against the re-
spondent. The respondent must pay
any civil penalty set forth in the No-
tice of Violation within 60 days of the
filing of waiver unless the Director
grants additional time.

(d) Effect of request. If a respondent
files a request for an on-the-record ad-
judication, then an enforcement adju-
dication commences.

(e) Effect of notice of intent. If a re-
spondent files a Notice of Intent, the
Final Notice of Violation shall be
deemed a Final Order enforceable
against the respondent.

(f) Amendment. The Director may
amend the Final Notice of Violation at
any time before an action takes place
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pursuant to paragraph (b) of this sec-
tion. An amendment shall add fifteen
days to the time periods under para-
graph (b) of this section.

(g) Withdrawal. The Director may
withdraw the Final Notice of Viola-
tion, or any part thereof, at any time
before an action under paragraph (b) of
this section.

§820.26 Enforcement adjudication.

If a respondent files a request for an
on-the-record adjudication, an enforce-
ment adjudication is initiated and the
Docketing Clerk shall notify the Sec-
retary who shall appoint an Adminis-
trative Law Judge to be the Presiding
Officer.

§820.27 Answer.

(a) General. If a respondent files a re-
quest for an on-the-record adjudication
pursuant to §820.25, a written answer to
the Final Notice of Violation shall be
filed at the same time the request is
filed.

(b) Contents of the answer. The answer
shall clearly and directly admit, deny
or explain each of the factual allega-
tions contained in the Final Notice of
Violation with regard to which re-
spondent has any knowledge, informa-
tion or belief. Where respondent has no
knowledge, information or belief of a
particular factual allegation and so
states, the allegation is deemed denied.
The answer shall also state the cir-
cumstance or argument that is alleged
to constitute the grounds of defense
and the facts that respondent intends
to place at issue.

(c) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the Final Notice of
Violation constitutes an admission of
the allegation.

(d) Amendment of the answer. The re-
spondent may amend the answer to the
Final Notice of Violation upon motion
granted by the Presiding Officer.

§820.28 Prehearing actions.

(a) General. The Presiding Officer
shall establish a schedule for the adju-
dication and take such other actions as
he determines appropriate to conduct
the adjudication in a fair and expedi-
tious manner.
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(b) Prehearing conference. The Pre-
siding Officer, at any time before a
hearing begins, may direct the parties
and their counsel, or other representa-
tives, to appear at a conference before
him to consider, as appropriate:

(1) The settlement of the case;

(2) The simplification of issues and
stipulation of facts not in dispute;

(3) The necessity or desirability of
amendments to pleadings;

(4) The exchange of exhibits;

(5) The limitation of the number of
expert or other witnesses;

(6) Setting a time and place for the
hearing; and

(7) Any other matters that may expe-
dite the disposition of the proceeding.

(c) Exchange of witness lists and docu-
ments. Unless otherwise ordered by the
Presiding Officer, at least five (5) days
before any prehearing conference, each
party shall make available to all other
parties, as appropriate, the names of
the expert and other witnesses it in-
tends to call, together with a brief nar-
rative summary of their expected testi-
mony, and copies of all documents and
exhibits that each party intends to in-
troduce into evidence. Documents and
exhibits shall be marked for identifica-
tion as ordered by the Presiding Offi-
cer. Documents that have not been ex-
changed and witnesses whose names
have not been exchanged shall not be
introduced into evidence or allowed to
testify without permission of the Pre-
siding Officer. The Presiding Officer
shall allow the parties reasonable op-
portunity to review new evidence.

(d) Prehearing conference order. The
Presiding Officer shall prepare an order
incorporating any action taken at the
conference. The summary shall incor-
porate any written stipulations or
agreements of the parties and all rul-
ings and appropriate orders containing
directions to the parties.

(e) Alternative to prehearing con-
ference. If a prehearing conference is
unnecessary or impracticable, the Pre-
siding Officer, on motion or sua sponte,
may direct the parties to make appro-
priate filings with him to accomplish
any of the objectives set forth in this
section.

(f) Other discovery. (1) Except as pro-
vided by paragraph (c) of this section,
further discovery under this section

§820.29

shall be permitted only upon deter-
mination by the Presiding Officer:

(i) That such discovery will not in
any way unreasonably delay the pro-
ceeding;

(ii) That the information to be ob-
tained is not otherwise obtainable; and

(iii) That such information has sig-
nificant probative value.

(2) The Presiding Officer shall order
depositions upon oral questions only
upon a showing of good cause and upon
a finding that:

(i) The information sought cannot be
obtained by alternative methods; or

(ii) There is substantial reason to be-
lieve that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the
hearing.

(3) Any party to the proceeding desir-
ing an order to take further discovery
shall make a motion therefor. Such a
motion shall set forth:

(i) The circumstances warranting the
taking of the discovery;

(ii) The nature of the information ex-
pected to be discovered; and

(iii) The proposed time and place
where it will be taken. If the Presiding
Officer determines that the motion
should be granted, he shall issue an
order for the taking of such discovery
together with the conditions and terms
thereof.

(4) When the information sought to
be obtained is within the control of one
of the parties, failure to comply with
an order issued pursuant to this para-
graph may lead to the inference that
the information to be discovered would
be adverse to the party from whom the
information was sought, or the
issuance of a default order under 820.38.

§820.29 Hearing.

(a) General. Except as otherwise pro-
vided by this part or the Presiding Offi-
cer, a hearing shall be conducted in ac-
cordance with the Federal Rules of Evi-
dence. The Presiding Officer shall have
the discretion to admit all evidence
that is not irrelevant, immaterial, un-
duly repetitious, or otherwise unreli-
able or of little probative value, if he
believes the evidence might facilitate
the fair and expeditious resolution of
the proceeding. But such evidence may
be reasonably limited by the Presiding
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