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(b) Prehearing conference. The Pre-
siding Officer, at any time before a 
hearing begins, may direct the parties 
and their counsel, or other representa-
tives, to appear at a conference before 
him to consider, as appropriate: 

(1) The settlement of the case; 
(2) The simplification of issues and 

stipulation of facts not in dispute; 
(3) The necessity or desirability of 

amendments to pleadings; 
(4) The exchange of exhibits; 
(5) The limitation of the number of 

expert or other witnesses; 
(6) Setting a time and place for the 

hearing; and 
(7) Any other matters that may expe-

dite the disposition of the proceeding. 
(c) Exchange of witness lists and docu-

ments. Unless otherwise ordered by the 
Presiding Officer, at least five (5) days 
before any prehearing conference, each 
party shall make available to all other 
parties, as appropriate, the names of 
the expert and other witnesses it in-
tends to call, together with a brief nar-
rative summary of their expected testi-
mony, and copies of all documents and 
exhibits that each party intends to in-
troduce into evidence. Documents and 
exhibits shall be marked for identifica-
tion as ordered by the Presiding Offi-
cer. Documents that have not been ex-
changed and witnesses whose names 
have not been exchanged shall not be 
introduced into evidence or allowed to 
testify without permission of the Pre-
siding Officer. The Presiding Officer 
shall allow the parties reasonable op-
portunity to review new evidence. 

(d) Prehearing conference order. The 
Presiding Officer shall prepare an order 
incorporating any action taken at the 
conference. The summary shall incor-
porate any written stipulations or 
agreements of the parties and all rul-
ings and appropriate orders containing 
directions to the parties. 

(e) Alternative to prehearing con-
ference. If a prehearing conference is 
unnecessary or impracticable, the Pre-
siding Officer, on motion or sua sponte, 
may direct the parties to make appro-
priate filings with him to accomplish 
any of the objectives set forth in this 
section. 

(f) Other discovery. (1) Except as pro-
vided by paragraph (c) of this section, 
further discovery under this section 

shall be permitted only upon deter-
mination by the Presiding Officer: 

(i) That such discovery will not in 
any way unreasonably delay the pro-
ceeding; 

(ii) That the information to be ob-
tained is not otherwise obtainable; and 

(iii) That such information has sig-
nificant probative value. 

(2) The Presiding Officer shall order 
depositions upon oral questions only 
upon a showing of good cause and upon 
a finding that: 

(i) The information sought cannot be 
obtained by alternative methods; or 

(ii) There is substantial reason to be-
lieve that relevant and probative evi-
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing. 

(3) Any party to the proceeding desir-
ing an order to take further discovery 
shall make a motion therefor. Such a 
motion shall set forth: 

(i) The circumstances warranting the 
taking of the discovery; 

(ii) The nature of the information ex-
pected to be discovered; and 

(iii) The proposed time and place 
where it will be taken. If the Presiding 
Officer determines that the motion 
should be granted, he shall issue an 
order for the taking of such discovery 
together with the conditions and terms 
thereof. 

(4) When the information sought to 
be obtained is within the control of one 
of the parties, failure to comply with 
an order issued pursuant to this para-
graph may lead to the inference that 
the information to be discovered would 
be adverse to the party from whom the 
information was sought, or the 
issuance of a default order under 820.38. 

§ 820.29 Hearing. 
(a) General. Except as otherwise pro-

vided by this part or the Presiding Offi-
cer, a hearing shall be conducted in ac-
cordance with the Federal Rules of Evi-
dence. The Presiding Officer shall have 
the discretion to admit all evidence 
that is not irrelevant, immaterial, un-
duly repetitious, or otherwise unreli-
able or of little probative value, if he 
believes the evidence might facilitate 
the fair and expeditious resolution of 
the proceeding. But such evidence may 
be reasonably limited by the Presiding 
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Officer in scope and length in order to 
permit prompt resolution of the pro-
ceeding. In the presentation, admis-
sion, disposition, and use of evidence, 
the Presiding Officer shall preserve the 
confidentiality of trade secrets and 
other commercial and financial infor-
mation, and shall protect classified and 
unclassified controlled nuclear infor-
mation, as well as any other informa-
tion protected from public disclosure 
pursuant to law or regulation. The con-
fidential, trade secret, or classified or 
otherwise protected status of any in-
formation shall not, however, preclude 
its being introduced into evidence. The 
Presiding Officer may make such or-
ders as may be necessary to consider 
such evidence in camera, including the 
preparation of a supplemental initial 
decision to address questions of law, 
fact, or discretion that arise out of 
that portion of the evidence that is 
confidential, includes trade secrets, is 
classified, or is otherwise protected. 

(b) Subpoenas. The attendance of wit-
nesses or the production of documen-
tary evidence may be required by sub-
poena. 

(c) Examination of witnesses. There 
shall be no direct oral testimony by 
witnesses, except as permitted by the 
Presiding Officer. In lieu of oral testi-
mony, the Presiding Officer shall 
admit into the record as evidence 
verified written statements of fact or 
opinion prepared by a witness. The ad-
missibility of the evidence contained in 
the statement shall be subject to the 
same rules as if the testimony were 
produced under oral examination. Be-
fore any such statement is read or ad-
mitted into evidence, the witness shall 
have delivered a copy of the statement 
to the Presiding Officer and the oppos-
ing counsel not less than 10 days prior 
to the date the witness is scheduled to 
testify. The witness presenting the 
statement shall swear or affirm that 
the statement is true and accurate to 
the best of his knowledge, information, 
and belief and shall be subject to ap-
propriate oral cross-examination upon 
the contents thereof provided such 
cross-examination is not unduly repeti-
tious. 

(d) Burden of presentation; burden of 
persuasion. The Director has the burden 
of going forward with and of proving 

that the violation occurred as set forth 
in the Notice of Violation and that the 
proposed civil penalty is appropriate. 
Following the establishment of a prima 
facie case, respondent shall have the 
burden of presenting and of going for-
ward with any defense to the allega-
tions set forth in the Notice of Viola-
tion. Each matter of controversy shall 
be determined by the Presiding Officer 
upon a preponderance of the evidence. 

§ 820.30 Post-hearing filings. 
Within fifteen days after the filing of 

the transcript of the hearing, or within 
such longer time as may be fixed by 
the Presiding Officer, any party may 
file for the consideration of the Pre-
siding Officer, proposed findings of 
fact, conclusions of law, and a proposed 
order, together with briefs in support 
thereof. Reply briefs may be filed with-
in ten days of the filing of briefs. All 
filings shall be in writing, shall be 
served upon all parties, and shall con-
tain adequate references to the record 
and authorities relied on. 

§ 820.31 Initial decision. 
(a) Initial Decision. The Presiding Of-

ficer shall file an Initial Decision as 
soon as practicable after the period for 
filing reply briefs under 820.30 has ex-
pired. The Initial Decision shall con-
tain findings of fact, conclusions re-
garding all material issues of law or 
discretion, as well as reasons therefor, 
any remedy and a proposed Final 
Order. A party may file comments on 
an Initial Decision within fifteen days 
of its filing. 

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred and that a civil pen-
alty is appropriate, the Initial Decision 
shall set forth the dollar amount of the 
civil penalty. If the Presiding Officer 
decides to assess a penalty different in 
amount from the penalty assessed in 
the Final Notice of Violation, the Ini-
tial Decision shall set forth the specific 
reasons for the increase or decrease. 

§ 820.32 Final order. 
(a) Effect of Initial Decision. The Ini-

tial Decision shall be deemed filed as a 
Final Order thirty days after the filing 
of the Initial Decision unless the Sec-
retary files a Final Order that modifies 
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