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pleading or document is served by ex-
press mail, only two (2) days shall be
added.

§820.7 Questions of policy or law.

(a) Certification. There shall be no in-
terlocutory appeal from any ruling
order, or action decision of a DOE Offi-
cial except as permitted by this sec-
tion. A Presiding Officer in an enforce-
ment adjudication may certify, in his
discretion, a question to the Secretary,
when the order or ruling involves an
important question of law or policy
concerning which there is substantial
grounds for difference of opinion, and
either an immediate decision will ma-
terially advance the ultimate termi-
nation of the proceeding, or subsequent
review will be inadequate or ineffec-
tive.

(b) Decision. The certified question
shall be decided as soon as practicable.
If the Secretary determines that the
question was improvidently certified,
or if he takes no action within thirty
days of the certification, the certifi-
cation is dismissed. The Secretary may
decide the question on the basis of the
submission made by the Presiding Offi-
cer or may request further information
from any person.

§820.8 Evidentiary matters.

(a) General. A DOE Official may ob-
tain information or evidence for the
full and complete investigation of any
matter related to a DOE nuclear activ-
ity or for any decision required by this
part. A DOE Official may sign, issue
and serve subpoenas; administer oaths
and affirmations; take sworn testi-
mony; compel attendance of and se-
quester witnesses; control dissemina-
tion of any record of testimony taken
pursuant to this section; subpoena and

reproduce books, papers, correspond-
ence, memoranda, contracts, agree-
ments, or other relevant records or

tangible evidence including, but not
limited to, information retained in
computerized or other automated sys-
tems in possession of the subpoenaed
person.

(b) Special Report Orders. A DOE Offi-
cial may issue a Special Report Order
(SRO) requiring any person involved in
a DOE nuclear activity or otherwise
subject to the jurisdiction of DOE to
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file a special report providing informa-
tion relating to a DOE Nuclear Safety
Requirement, the Act, or a Nuclear
Statute, including but not limited to
written answers to specific questions.
The SRO may be in addition to any
other reports required by this part.

(c) Extension of Time. The DOE Offi-
cial who issues a subpoena or SRO pur-
suant to this section, for good cause
shown, may extend the time prescribed
for compliance with the subpoena or
SRO and negotiate and approve the
terms of satisfactory compliance.

(d) Reconsideration. Prior to the time
specified for compliance, but in no
event more than 10 days after the date
of service of the subpoena or SRO, the
person upon whom the document was
served may request reconsideration of
the subpoena or SRO with the DOE Of-
ficial who issued the document. If the
subpoena or SRO is not modified or re-
scinded within 10 days of the date of
the filing of the request, the subpoena
or SRO shall be effective as issued and
the person upon whom the document
was served shall comply with the sub-
poena or SRO within 20 days of the
date of the filing. There is no adminis-
trative appeal of a subpoena or SRO.

(e) Service. A subpoena or SRO shall
be served in the manner set forth in
§820.5, except that service by mail
must be made by registered or certified
mail.

(f) Fees. (1) A witness subpoenaed by
a DOE Official shall be paid the same
fees and mileage as paid to a witness in
the district courts of the United
States.

(2) If a subpoena is issued at the re-
quest of a person other than an officer
or agency of the United States, the
witness fees and mileage shall be paid
by the person who requested the sub-
poena. However, at the request of the
person, the witness fees and mileage
shall be paid by the DOE if the person
shows:

(i) The presence of the subpoenaed
witness will materially advance the
proceeding; and

(ii) The person who requested that
the subpoena be issued would suffer a
serious hardship if required to pay the
witness fees and mileage. The DOE Of-
ficial issuing the subpoena shall make
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the determination required by this sub-
section.

(g) Enforcement. If any person upon
whom a subpoena or SRO is served pur-
suant to this section, refuses or fails to
comply with any provision of the sub-
poena or SRO, an action may be com-
menced in the United States District
Court to enforce the subpoena or SRO.

(h) Certification. (1) Documents pro-
duced in response to a subpoena shall
be accompanied by the sworn certifi-
cation, under penalty of perjury, of the
person to whom the subpoena was di-
rected or his authorized agent that a
diligent search has been made for each
document responsive to the subpoena,
and to the best of his knowledge, infor-
mation, and belief all such documents
responsive to the subpoena are being
produced unless withheld on the
grounds of privilege pursuant to para-
graph (i) of this section.

(2) Any information furnished in re-
sponse to an SRO shall be accompanied
by the sworn certification under pen-
alty of perjury of the person to whom
it was directed or his authorized agent
who actually provides the information
that to the best of his knowledge, in-
formation and belief a diligent effort
has been made to provide all informa-
tion required by the SRO, and all infor-
mation furnished is true, complete, and
correct unless withheld on grounds of
privilege pursuant to paragraph (i) of
this section.

(3) If any document responsive to a
subpoena is not produced or any infor-
mation required by an SRO is not fur-
nished, the certification shall include a
statement setting forth every reason
for failing to comply with the subpoena
or SRO.

(i) Withheld information. If a person to
whom a subpoena or SRO is directed
withholds any document or informa-
tion because of a claim of attorney-cli-
ent or other privilege, the person sub-
mitting the certification required by
paragraph (h) of this section also shall
submit a written list of the documents
or the information withheld indicating
a description of each document or in-
formation, the date of the document,
each person shown on the document as
having received a copy of the docu-
ment, each person shown on the docu-
ment as having prepared or been sent

10 CFR Ch. lll (1-1-08 Edition)

the document, the privilege relied upon
as the basis for withholding the docu-
ment or information, a memorandum
of law supporting the claim of privi-
lege, and an identification of the per-
son whose privilege is being asserted.

(j) Statements/testimony. (1) If a per-
son’s statement/testimony is taken
pursuant to a subpoena, the DOE Offi-
cial shall determine whether the state-
ment/testimony shall be recorded and
the means by which it is recorded.

(2) A person whose statement/testi-
mony is recorded may procure a CoOpy
of the transcript by making a written
request for a copy and paying the ap-
propriate fees. Upon proper identifica-
tion, any potential witness or his at-
torney has the right to inspect the offi-
cial transcript of the witness’ own
statement or testimony.

(k) Sequestration. The DOE Official
may sequester any person who fur-
nishes documents or gives testimony.
Unless permitted by the DOE Official,
neither a witness nor his attorney shall
be present during the examination of
any other witnesses.

(1) Attorney. (1) Any person whose
statement or testimony is taken may
be accompanied, represented and ad-
vised by his attorney; provided that, if
the witness claims a privilege to refuse
to answer a question on the grounds of
self-incrimination, the witness must
assert the privilege personally.

(2) The DOE Official shall take all
necessary action to regulate the course
of testimony and to avoid delay and
prevent or restrain contemptuous or
obstructionist conduct or contemp-
tuous language. The DOE Official may
take actions as the circumstances may
warrant in regard to any instances
where any attorney refuses to comply
with directions or provisions of this
section.

§820.9 Special assistant.

A DOE Official may appoint a person
to serve as a special assistant to assist
the DOE Official in the conduct of any
proceeding under this part. Such ap-
pointment may occur at any appro-
priate time. A special assistant shall be
subject to the disqualification provi-
sions in §820.5. A special assistant may
perform those duties assigned by the
DOE Official, including but not limited
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