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finding in connection with a settle-
ment that the IRP has not violated
certain FCA laws or regulations or has
not engaged in certain unsafe or un-
sound practices or breaches of fidu-
ciary duty, unless the administrative
action or civil proceedings has resulted
in a final prohibition order against the
IRP.

(m) Troubled condition means a Sys-
tem institution that:

(1) Is subject to a cease-and-desist
order or written agreement issued by
the FCA that requires action to im-
prove the financial condition of the
System institution or is subject to a
proceeding initiated by the FCA which
contemplates the issuance of an order
that requires action to improve the fi-
nancial condition of the institution,
unless otherwise informed in writing
by the FCA; or

(2) Is unable to make a timely pay-
ment of principal or interest on any in-
sured obligation (as defined in section
5.561(3) of the Farm Credit Act; 12 U.S.C.
2277a(3)); or

(3) Is receiving assistance as de-
scribed in section 5.61 of the Farm
Credit Act, 12 U.S.C. 2277a-10; or

(4) Is unable to make timely payment
of principal or interest on debt obliga-
tions issued under the authority of sec-
tion 8.6(e)(2) of the Farm Credit Act; 12
U.S.C. 2279aa—-6(e)(2) or is unable to ful-
fill the guarantee obligations provided
under section 8.6 of the Farm Credit
Act; 12 U.S.C. 2279aa-6; or

(5) Is informed in writing by the Cor-
poration that it is in a ‘“‘troubled condi-
tion”’ for purposes of the requirements
of this subpart on the basis of the Sys-
tem institution’s most recent report of
condition or report of examination or
other information available to the Cor-
poration.

§1412.3 Golden parachute payments
prohibited.

No System institution shall make or
agree to make any golden parachute
payment, except as provided in this
part.

§1412.4 Prohibited
payments.

indemnification

No System institution shall make or
agree to make any prohibited indem-

§1412.5

nification payment, except as provided
in this part.

§1412.5 Permissible golden parachute
payments.

(a) A System institution may agree
to make or may make a golden para-
chute payment if and to the extent
that:

(1) The FCA, with the written con-
currence of the Corporation, deter-
mines that such a payment or agree-
ment is permissible; or

(2) Such an agreement is made in
order to hire a person to become an
IRP either at a time when the System
institution satisfies or in an effort to
prevent it from imminently satisfying
any of the criteria set forth in
§1412.2(f)(1)(ii), and the FCA and the
Corporation consent in writing to the
amount and terms of the golden para-
chute payment. Such consent by the
Corporation and the FCA shall not im-
prove the IRP’s position in the event of
the insolvency of the institution since
such consent can neither bind a re-
ceiver nor affect the provability of re-
ceivership claims. In the event that the
institution is placed into receivership
or conservatorship, the Corporation
and/or the FCA shall not be obligated
to pay the promised golden parachute
and the IRP shall not be accorded pref-
erential treatment on the basis of such
prior approval; or

(3) Such a payment is made pursuant
to an agreement which provides for a
reasonable severance payment, not to
exceed 18-months’ salary, to an IRP in
the event of a change in control of the
System institution; provided, however,
that the System institution shall ob-
tain the consent of the FCA prior to
making such a payment and this para-
graph (a)(3) shall not apply to any
change in control of System institu-
tion which results from an assisted
transaction as described in section 5.61
of the Farm Credit Act; 12 U.S.C. 2277a—
10 or the System institution being
placed into conservatorship or receiv-
ership; and

(4) A System institution or IRP mak-
ing a request pursuant to paragraphs
(a)(1) through (3) of this section shall
demonstrate that it is not aware of any
information, evidence, documents or
other materials which would indicate
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§1412.6

that there is a reasonable basis to be-
lieve, at the time such payment is pro-
posed to be made, that:

(i) The IRP has committed any fraud-
ulent act or omission, breach of trust
or fiduciary duty, or insider abuse with
regard to the System institution that
has had or is likely to have a material
adverse effect on the institution;

(ii) The IRP is substantially respon-
sible for the insolvency of, the appoint-
ment of a conservator or receiver for,
or the troubled condition, as defined by
applicable regulations concerning the
System institution;

(iii) The IRP has materially violated
any applicable Federal or state law or
regulation that has had or is likely to
have a material effect on the System
institution; and

(iv) The IRP has violated or con-
spired to violate section 215, 657, 1006,
1014, or 1344 of title 18 of the United
States Code or section 1341 or 1343 of
such title affecting a Farm Credit Sys-
tem institution.

(b) In making a determination under
paragraphs (a)(1) through (3) of this
section the FCA and the Corporation
may consider:

(1) Whether, and to what degree, the
IRP was in a position of managerial or
fiduciary responsibility;

(2) The length of time the IRP was af-
filiated with the System institution,
and the degree to which the proposed
payment represents reasonable com-
pensation earned over the period of em-
ployment and reasonable payment for
services rendered; and

(3 Any other factors or cir-
cumstances which would indicate that
the proposed payment would be con-
trary to the intent of the Act or this
part.

§1412.6 Permissible indemnification

payments.

(a) A System institution may make
or agree to make reasonable indem-
nification payments to an IRP with re-
spect to an administrative proceeding
or civil action initiated by the FCA if:

(1) The System institution’s board of
directors, in good faith, determines in
writing after due investigation and
consideration that the IRP acted in
good faith and in a manner he/she be-
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lieved to be in the best interests of the
institution;

(2) The System institution’s board of
directors, in good faith, determines in
writing after due investigation and
consideration that the payment of such
expenses will not materially adversely
affect the institution’s safety and
soundness;

(3) The indemnification payments do
not constitute prohibited indemnifica-
tion payments as that term is defined
in §1412.2(1); and

(4) The IRP agrees in writing to reim-
burse the System institution, to the
extent not covered by payments from
insurance or bonds purchased pursuant
to §1412.2(1)(2), for that portion of the
advanced indemnification payments
which subsequently become prohibited
indemnification payments, as defined
herein.

(b) An IRP requesting indemnifica-
tion payments shall not participate in
any way in the board’s discussion and
approval of such payments; provided,
however, that such IRP may present
his/her request to the board and re-
spond to any inquiries from the board
concerning his/her involvement in the
circumstances giving rise to the ad-
ministrative proceeding or civil action.

(c) In the event that a majority of
the members of the board of directors
are named as respondents in an admin-
istrative proceeding or civil action and
request indemnification, the remaining
members of the board may authorize
independent legal counsel to review the
indemnification request and provide
the remaining members of the board
with a written opinion of counsel as to
whether the conditions delineated in
paragraph (a) of this section have been
met. If independent 1legal counsel
opines that said conditions have been
met, the remaining members of the
board of directors may rely on such
opinion in authorizing the requested
indemnification.

(d) In the event that all of the mem-
bers of the board of directors are
named as respondents in an adminis-
trative proceeding or civil action and
request indemnification, the board
shall authorize independent legal coun-
sel to review the indemnification re-
quest and provide the board with a
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