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(2) Undercapitalized. An Enterprise 
will be classified as undercapitalized if 
the Enterprise: 

(i) As of the date specified in the no-
tice of proposed capital classification, 
holds core capital equaling or exceed-
ing the minimum capital level; and 

(ii) Is reclassified as undercapitalized 
by OFHEO under paragraph (c)(5) of 
this section. 

(3) Significantly undercapitalized. Ex-
cept as otherwise provided under para-
graph (c)(5) of this section or § 1777.23(c) 
or § 1777.23(h), an Enterprise will be 
classified as significantly undercapital-
ized if the Enterprise: 

(i) As of the date specified in the no-
tice of proposed capital classification, 
held core capital less than the min-
imum capital level; and 

(ii) As of the date specified in the no-
tice of proposed capital classification, 
held core capital equaling or exceeding 
the critical capital level. 

(4) Critically undercapitalized. An En-
terprise will be classified as critically 
undercapitalized if, as of the date spec-
ified in the notice of proposed capital 
classification, the Enterprise held core 
capital less than the critical capital 
level. 

(5) Discretionary reclassification. If 
OFHEO determines in writing that an 
Enterprise is engaging in action or in-
action (including a failure to respond 
appropriately to changes in cir-
cumstances or unforeseen events) that 
could result a rapid depletion of core 
capital, or that the value of the prop-
erty subject to mortgages held or 
securitized by the Enterprise has de-
creased significantly or that reclassi-
fication is deemed necessary to ensure 
that the Enterprise holds adequate cap-
ital and operates safely, OFHEO may 
reclassify the Enterprise as: 

(i) Undercapitalized if the Enterprise 
is otherwise classified as adequately 
capitalized: 

(ii) Significantly undercapitalized if 
the Enterprise is otherwise classified 
as undercapitalized; or 

(iii) Critically undercapitalized if the 
Enterprise is otherwise classified as 
significantly undercapitalized. 

(d) Prior approvals. In making a deter-
mination to reclassify an Enterprise 
under paragraph (a)(5) or (c)(5) of this 
section, OFHEO will not base its deci-

sion to reclassify solely on action or 
inaction that previously was given spe-
cific approval by the Director of 
OFHEO in connection with the Direc-
tor’s approval of the Enterprise’s cap-
ital restoration plan under section 
1369C of the 1992 Act (12 U.S.C. 4622), or 
of a written agreement with the Enter-
prise that is enforceable in accordance 
with section 1371 of the 1992 Act. 

§ 1777.21 Notice of capital category, 
and adjustments. 

(a) Notice of capital classification. 
OFHEO will classify each Enterprise 
according to the capital classifications 
in § 1777.20(a) or § 1777.20(c) on at least a 
quarterly basis. OFHEO may classify 
an Enterprise according to the capital 
classifications in § 1777.20(a) or 
§ 1777.20(c), or reclassify an Enterprise 
as set out in § 1777.20(a)(5), 
§ 1777.20(c)(5), § 1777.23(c), or § 1777.23(h), 
at such other times as OFHEO deems 
appropriate. 

(1) Notice of proposed capital classifica-
tion. (i) Before OFHEO classifies or re-
classifies an Enterprise, OFHEO will 
provide the Enterprise with written no-
tice containing the proposed capital 
classification, the information upon 
which the proposed classification is 
based, and the reason for the proposed 
classification. 

(ii) Notices proposing to classify or 
reclassify an Enterprise as under-
capitalized or significantly under-
capitalized may be combined with a no-
tice that OFHEO may further reclas-
sify the Enterprise under § 1777.23(c), 
without additional notice. 

(iii) Notices proposing to classify or 
reclassify an Enterprise as signifi-
cantly undercapitalized or critically 
undercapitalized may be combined 
with a notice under § 1777.24 that 
OFHEO intends to issue an order under 
section 1366 of the 1992 Act (12 U.S.C. 
4616). 

(iv) Notices proposing to classify an 
Enterprise as undercapitalized or sig-
nificantly undercapitalized may be 
combined with a notice proposing to si-
multaneously reclassify the Enterprise 
under § 1777.20(a)(5) or § 1777.20(c)(5). 

(2) Response by the Enterprise. The En-
terprise may submit a response to 
OFHEO containing information for 
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OFHEO’s consideration in classifying 
or reclassifying the Enterprise. 

(i) The Enterprise may, within thirty 
calendar days from receipt of a notice 
of proposed capital classification, sub-
mit a response to OFHEO, unless 
OFHEO determines the condition of the 
Enterprise requires a shorter period or 
the Enterprise consents to a shorter 
period. 

(ii) The Enterprise’s response period 
may be extended for up to an addi-
tional thirty calendar days if OFHEO 
determines there is good cause for such 
extension. 

(iii) The Enterprise’s failure to sub-
mit a response during the response pe-
riod (as extended or shortened, if appli-
cable) shall waive any right of the En-
terprise to comment on or object to the 
proposed capital classification. 

(3) Classification determination and 
written notice of capital classification. 
After the Enterprise has submitted its 
response under paragraph (a)(2) of this 
section or the response period (as ex-
tended or shortened, if applicable) has 
expired, whichever occurs first, OFHEO 
will make its determination of the En-
terprise’s capital classification, taking 
into consideration such relevant infor-
mation as is provided by the Enterprise 
in its response, if any, under paragraph 
(a)(2) of this section. OFHEO will pro-
vide the Enterprise with a written no-
tice of capital classification, which 
shall include a description of the basis 
for OFHEO’s determination. 

(4) Timing. OFHEO may, in its discre-
tion, issue a notice of proposed capital 
classification to an Enterprise at any 
time. If a notice of proposed classifica-
tion is pending (under the process set 
out in paragraphs (a)(1) through (3) of 
this section) at that time, OFHEO 
may, in its discretion, specify whether 
the subsequent notice of proposed cap-
ital classification supersedes the pend-
ing notice. 

(b) Developments warranting possible 
change to capital classification—(1) No-
tice to OFHEO. An Enterprise shall 
promptly provide OFHEO with written 
notice of any material development 
that would result in the Enterprise’s 
core or total capital to fall to a point 
causing the Enterprise to be placed in 
a lower capital classification than the 
capital classification assigned to the 

Enterprise in its most recent notice of 
capital classification from OFHEO, or 
than is proposed to be assigned in the 
Enterprise’s most recent notice of pro-
posed capital classification from 
OFHEO. The Enterprise shall deliver 
such notice to OFHEO no later than 
ten calendar days after the Enterprise 
becomes aware of such development. 

(2) OFHEO, in its discretion, will de-
termine whether to issue a new notice 
of proposed capital classification under 
paragraph (a) of this section, based on 
OFHEO’s review of the notice under 
paragraph (b)(1) of this section from 
the Enterprise and any other informa-
tion deemed relevant by OFHEO. 

§ 1777.22 Limitation on capital dis-
tributions. 

(a) Capital distributions in general. An 
Enterprise shall make no capital dis-
tribution that would decrease the total 
capital of the Enterprise to an amount 
less than the risk-based capital level or 
the core capital of the Enterprise to an 
amount less than the minimum capital 
level without the prior written ap-
proval of OFHEO. 

(b) Capital distributions by an Enter-
prise that is not adequately capitalized— 
(1) Prohibited distributions. An Enter-
prise that is not classified as ade-
quately capitalized shall make no cap-
ital distribution that would result in 
the Enterprise being classified into a 
lower capital classification than the 
one to which it is classified at the time 
of such distribution. 

(2) Restricted distributions. An Enter-
prise classified as significantly or criti-
cally undercapitalized shall make no 
capital distribution without the prior 
written approval of OFHEO. OFHEO 
may grant a request for such a capital 
distribution only if OFHEO determines, 
in its discretion, that the distribution: 

(i) Will enhance the ability of the En-
terprise to meet the risk-based capital 
level and the minimum capital level 
promptly; 

(ii) Will contribute to the long-term 
financial safety and soundness of the 
Enterprise; or 

(iii) Is otherwise in the public inter-
est. 

VerDate Aug<31>2005 10:09 Jan 24, 2008 Jkt 214041 PO 00000 Frm 00531 Fmt 8010 Sfmt 8010 Y:\SGML\214041.XXX 214041ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R


