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provisions of section 38 and this sub-
part applicable to significantly under-
capitalized institutions. 

(g) Amendment of capital plan. A bank 
that has filed an approved capital res-
toration plan may, after prior written 
notice to and approval by the Board, 
amend the plan to reflect a change in 
circumstance. Until such time as a pro-
posed amendment has been approved, 
the bank shall implement the capital 
restoration plan as approved prior to 
the proposed amendment. 

(h) Notice to FDIC. Within 45 days of 
the effective date of Board approval of 
a capital restoration plan, or any 
amendment to a capital restoration 
plan, the Board shall provide a copy of 
the plan or amendment to the Federal 
Deposit Insurance Corporation. 

(i) Performance guarantee by companies 
that control a bank—(1) Limitation on Li-
ability. (i) Amount limitation. The aggre-
gate liability under the guarantee pro-
vided under section 38 and this subpart 
for all companies that control a spe-
cific member bank that is required to 
submit a capital restoration plan under 
this subpart shall be limited to the 
lesser of: 

(A) An amount equal to 5.0 percent of 
the bank’s total assets at the time the 
bank was notified or deemed to have 
notice that the bank was undercapital-
ized; or 

(B) The amount necessary to restore 
the relevant capital measures of the 
bank to the levels required for the 
bank to be classified as adequately cap-
italized, as those capital measures and 
levels are defined at the time that the 
bank initially fails to comply with a 
capital restoration plan under this sub-
part. 

(ii) Limit on duration. The guarantee 
and limit of liability under section 38 
and this subpart shall expire after the 
Board notifies the bank that it has re-
mained adequately capitalized for each 
of four consecutive calendar quarters. 
The expiration or fulfillment by a com-
pany of a guarantee of a capital res-
toration plan shall not limit the liabil-
ity of the company under any guar-
antee required or provided in connec-
tion with any capital restoration plan 
filed by the same bank after expiration 
of the first guarantee. 

(iii) Collection on guarantee. Each 
company that controls a bank shall be 
jointly and severally liable for the 
guarantee for such bank as required 
under section 38 and this subpart, and 
the Board may require and collect pay-
ment of the full amount of that guar-
antee from any or all of the companies 
issuing the guarantee. 

(2) Failure to provide guarantee. In the 
event that a bank that is controlled by 
a company submits a capital restora-
tion plan that does not contain the 
guarantee required under section 
38(e)(2) of the FDI Act, the bank shall, 
upon submission of the plan, be subject 
to the provisions of section 38 and this 
subpart that are applicable to banks 
that have not submitted an acceptable 
capital restoration plan. 

(3) Failure to perform guarantee. Fail-
ure by any company that controls a 
bank to perform fully its guarantee of 
any capital plan shall constitute a ma-
terial failure to implement the plan for 
purposes of section 38(f) of the FDI Act. 
Upon such failure, the bank shall be 
subject to the provisions of section 38 
and this subpart that are applicable to 
banks that have failed in a material re-
spect to implement a capital restora-
tion plan. 

§ 208.45 Mandatory and discretionary 
supervisory actions under section 
38. 

(a) Mandatory supervisory actions—(1) 
Provisions applicable to all banks. All 
member banks are subject to the re-
strictions contained in section 38(d) of 
the FDI Act on payment of capital dis-
tributions and management fees. 

(2) Provisions applicable to under-
capitalized, significantly undercapital-
ized, and critically undercapitalized 
banks. Immediately upon receiving no-
tice or being deemed to have notice, as 
provided in § 208.42 or § 208.44, that the 
bank is undercapitalized, significantly 
undercapitalized, or critically under-
capitalized, the bank shall become sub-
ject to the provisions of section 38 of 
the FDI Act: 

(i) Restricting payment of capital 
distributions and management fees 
(section 38(d)); 

(ii) Requiring that the Board monitor 
the condition of the bank (section 
38(e)(1)); 
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(iii) Requiring submission of a cap-
ital restoration plan within the sched-
ule established in this subpart (section 
38(e)(2)); 

(iv) Restricting the growth of the 
bank’s assets (section 38(e)(3)); and 

(v) Requiring prior approval of cer-
tain expansion proposals (section 
3(e)(4)). 

(3) Additional provisions applicable to 
significantly undercapitalized, and criti-
cally undercapitalized banks. In addition 
to the provisions of section 38 of the 
FDI Act described in paragraph (a)(2) of 
this section, immediately upon receiv-
ing notice or being deemed to have no-
tice, as provided in § 208.42 or § 208.44, 
that the bank is significantly under-
capitalized, or critically undercapital-
ized, or that the bank is subject to the 
provisions applicable to institutions 
that are significantly undercapitalized 
because the bank failed to submit or 
implement in any material respect an 
acceptable capital restoration plan, the 
bank shall become subject to the provi-
sions of section 38 of the FDI Act that 
restrict compensation paid to senior 
executive officers of the institution 
(section 38(f)(4)). 

(4) Additional provisions applicable to 
critically undercapitalized banks. In addi-
tion to the provisions of section 38 of 
the FDI Act described in paragraphs 
(a)(2) and (a)(3) of this section, imme-
diately upon receiving notice or being 
deemed to have notice, as provided in 
§ 208.32, that the bank is critically 
undercapitalized, the bank shall be-
come subject to the provisions of sec-
tion 38 of the FDI Act: 

(i) Restricting the activities of the 
bank (section 38(h)(1)); and 

(ii) Restricting payments on subordi-
nated debt of the bank (section 
38(h)(2)). 

(b) Discretionary supervisory actions. 
In taking any action under section 38 
that is within the Board’s discretion to 
take in connection with: A member 
bank that is deemed to be under-
capitalized, significantly undercapital-
ized, or critically undercapitalized, or 
has been reclassified as undercapital-
ized, or significantly undercapitalized; 
an officer or director of such bank; or 
a company that controls such bank, 
the Board shall follow the procedures 
for issuing directives under 12 CFR 

263.202 and 263.204, unless otherwise 
provided in section 38 or this subpart. 

Subpart E—Real Estate Lending 
and Appraisal Standards 

SOURCE: 63 FR 37655, July 13, 1998, unless 
otherwise noted. 

§ 208.50 Authority, purpose, and scope. 

(a) Authority. Subpart E of Regula-
tion H (12 CFR part 208, subpart E) is 
issued by the Board of Governors of the 
Federal Reserve System under section 
304 of the Federal Deposit Insurance 
Corporation Improvement Act of 1991, 
12 U.S.C. 1828(o) and Title 11 of the Fi-
nancial Institutions Reform, Recovery, 
and Enforcement Act (12 U.S.C. 3331– 
3351). 

(b) Purpose and scope. This subpart E 
prescribes standards for real estate 
lending to be used by member banks in 
adopting internal real estate lending 
policies. The standards applicable to 
appraisals rendered in connection with 
federally related transactions entered 
into by member banks are set forth in 
12 CFR part 225, subpart G (Regulation 
Y). 

§ 208.51 Real estate lending standards. 

(a) Adoption of written policies. Each 
state bank that is a member of the 
Federal Reserve System shall adopt 
and maintain written policies that es-
tablish appropriate limits and stand-
ards for extensions of credit that are 
secured by liens on or interests in real 
estate, or that are made for the pur-
pose of financing permanent improve-
ments to real estate. 

(b) Requirements of lending policies. (1) 
Real estate lending policies adopted 
pursuant to this section shall be: 

(i) Consistent with safe and sound 
banking practices; 

(ii) Appropriate to the size of the in-
stitution and the nature and scope of 
its operations; and 

(iii) Reviewed and approved by the 
bank’s board of directors at least annu-
ally. 

(2) The lending policies shall estab-
lish: 

(i) Loan portfolio diversification 
standards; 
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