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CFR 230.903 to a purchaser who is not 
in the United States or a registered 
broker or dealer, provided that if the 
resale is made prior to the expiration 
of any applicable distribution compli-
ance period specified in 17 CFR 
230.903(b)(2) or (b)(3), the resale is made 
in compliance with the requirements of 
17 CFR 230.904; or 

(3) Effects, by or on behalf of a reg-
istered broker or dealer, a resale of an 
eligible security after its initial sale 
with a reasonable belief that the eligi-
ble security was initially sold outside 
of the United States within the mean-
ing of and in compliance with the re-
quirements of 17 CFR 230.903 to a pur-
chaser who is not in the United States, 
provided that if the resale is made 
prior to the expiration of any applica-
ble distribution compliance period 
specified in 17 CFR 230.903(b)(2) or 
(b)(3), the resale is made in compliance 
with the requirements of 17 CFR 
230.904. 

(b) Definitions. For purposes of this 
section: 

(1) Distributor has the same meaning 
as in 17 CFR 230.902(d). 

(2) Eligible security means a security 
that: 

(i) Is not being sold from the inven-
tory of the bank or an affiliate of the 
bank; and 

(ii) Is not being underwritten by the 
bank or an affiliate of the bank on a 
firm-commitment basis, unless the 
bank acquired the security from an un-
affiliated distributor that did not pur-
chase the security from the bank or an 
affiliate of the bank. 

(3) Purchaser means a person who 
purchases an eligible security and who 
is not a U.S. person under 17 CFR 
230.902(k). 

§ 218.772 Exemption from the defini-
tion of ‘‘broker’’ for banks engaging 
in securities lending transactions. 

(a) A bank is exempt from the defini-
tion of the term ‘‘broker’’ under sec-
tion 3(a)(4) of the Act (15 U.S.C. 
78c(a)(4)), to the extent that, as an 
agent, it engages in or effects securi-
ties lending transactions, and any se-
curities lending services in connection 
with such transactions, with or on be-
half of a person the bank reasonably 
believes to be: 

(1) A qualified investor as defined in 
section 3(a)(54)(A) of the Act (15 U.S.C. 
78c(a)(54)(A)); or 

(2) Any employee benefit plan that 
owns and invests on a discretionary 
basis, not less than $ 25,000,000 in in-
vestments. 

(b) Securities lending transaction 
means a transaction in which the 
owner of a security lends the security 
temporarily to another party pursuant 
to a written securities lending agree-
ment under which the lender retains 
the economic interests of an owner of 
such securities, and has the right to 
terminate the transaction and to recall 
the loaned securities on terms agreed 
by the parties. 

(c) Securities lending services means: 
(1) Selecting and negotiating with a 

borrower and executing, or directing 
the execution of the loan with the bor-
rower; 

(2) Receiving, delivering, or directing 
the receipt or delivery of loaned securi-
ties; 

(3) Receiving, delivering, or directing 
the receipt or delivery of collateral; 

(4) Providing mark-to-market, cor-
porate action, recordkeeping or other 
services incidental to the administra-
tion of the securities lending trans-
action; 

(5) Investing, or directing the invest-
ment of, cash collateral; or 

(6) Indemnifying the lender of securi-
ties with respect to various matters. 

§ 218.775 Exemption from the defini-
tion of ‘‘broker’’ for banks effecting 
certain excepted or exempted trans-
actions in investment company se-
curities. 

(a) A bank that meets the conditions 
for an exception or exemption from the 
definition of the term ‘‘broker’’ except 
for the condition in section 3(a)(4)(C)(i) 
of the Act (15 U.S.C. 78c(a)(4)(C)(i)), is 
exempt from such condition to the ex-
tent that it effects a transaction in a 
covered security, if: 

(1) Any such security is neither trad-
ed on a national securities exchange 
nor through the facilities of a national 
securities association or an interdealer 
quotation system; 

(2) The security is distributed by a 
registered broker or dealer, or the sales 
charge is no more than the amount 
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permissible for a security sold by a reg-
istered broker or dealer pursuant to 
any applicable rules adopted pursuant 
to section 22(b)(1) of the Investment 
Company Act of 1940 (15 U.S.C. 80a– 
22(b)(1)) by a securities association reg-
istered under section 15A of the Act (15 
U.S.C. 78o–3); and 

(3) Any such transaction is effected: 
(i) Through the National Securities 

Clearing Corporation; or 
(ii) Directly with a transfer agent or 

with an insurance company or separate 
account that is excluded from the defi-
nition of transfer agent in Section 
3(a)(25) of the Act. 

(b) Definitions. For purposes of this 
section: 

(1) Covered security means: 
(i) Any security issued by an open- 

end company, as defined by section 
5(a)(1) of the Investment Company Act 
(15 U.S.C. 80a5(a)(1)), that is registered 
under that Act; and 

(ii) Any variable insurance contract 
funded by a separate account, as de-
fined by section 2(a)(37) of the Invest-
ment Company Act (15 U.S.C. 80a– 
2(a)(37)), that is registered under that 
Act. 

(2) Interdealer quotation system has the 
same meaning as in 17 CFR 240.15c2–11. 

(3) Insurance company has the same 
meaning as in 15 U.S.C. 77b(a)(13). 

§ 218.776 Exemption from the defini-
tion of ‘‘broker’’ for banks effecting 
certain excepted or exempted trans-
actions in a company’s securities 
for its employee benefit plans. 

(a) A bank that meets the conditions 
for an exception or exemption from the 
definition of the term ‘‘broker’’ except 
for the condition in section 3(a)(4)(C)(i) 
of the Act (15 U.S.C. 78c(a)(4)(C)(i)), is 
exempt from such condition to the ex-
tent that it effects a transaction in the 
securities of a company directly with a 
transfer agent acting for the company 
that issued the security, if: 

(1) No commission is charged with re-
spect to the transaction; 

(2) The transaction is conducted by 
the bank solely for the benefit of an 
employee benefit plan account; 

(3) Any such security is obtained di-
rectly from: 

(i) The company; or 
(ii) An employee benefit plan of the 

company; and 

(4) Any such security is transferred 
only to: 

(i) The company; or 
(ii) An employee benefit plan of the 

company. 
(b) For purposes of this section, the 

term employee benefit plan account has 
the same meaning as in § 218.760(h)(4). 

§ 218.780 Exemption for banks from li-
ability under section 29 of the Secu-
rities Exchange Act of 1934. 

(a) No contract entered into before 
March 31, 2009, shall be void or consid-
ered voidable by reason of section 29(b) 
of the Act (15 U.S.C. 78cc(b)) because 
any bank that is a party to the con-
tract violated the registration require-
ments of section 15(a) of the Act (15 
U.S.C. 78o(a)), any other applicable pro-
vision of the Act, or the rules and regu-
lations thereunder based solely on the 
bank’s status as a broker when the con-
tract was created. 

(b) No contract shall be void or con-
sidered voidable by reason of section 
29(b) of the Act (15 U.S.C. 78cc(b)) be-
cause any bank that is a party to the 
contract violated the registration re-
quirements of section 15(a) of the Act 
(15 U.S.C. 78o(a)) or the rules and regu-
lations thereunder based solely on the 
bank’s status as a broker when the con-
tract was created, if: 

(1) At the time the contract was cre-
ated, the bank acted in good faith and 
had reasonable policies and procedures 
in place to comply with section 
3(a)(4)(B) of the Act (15 U.S.C. 
78c(a)(4)(B)) and the rules and regula-
tions thereunder; and 

(2) At the time the contract was cre-
ated, any violation of the registration 
requirements of section 15(a) of the Act 
by the bank did not result in any sig-
nificant harm or financial loss or cost 
to the person seeking to void the con-
tract. 

§ 218.781 Exemption from the defini-
tion of ‘‘broker’’ for banks for a lim-
ited period of time. 

A bank is exempt from the definition 
of the term ‘‘broker’’ under section 
3(a)(4) of the Act (15 U.S.C. 78c(a)(4)) 
until the first day of its first fiscal 
year commencing after September 30, 
2008. 
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