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any legal obligation to advance addi-
tional funds under the extension of
credit until the affiliate provides the
amount of collateral required by para-
graph (b) of this section with respect to
the entire used portion (including the
amount of the requested advance) of
the extension of credit.

(3) Purchases of affiliate debt securities
in the secondary market. The purchase of
a debt security issued by an affiliate as
long as the member bank purchases the
debt security from a nonaffiliate in a
bona fide secondary market trans-
action.

§223.15 May a member bank purchase
a low-quality asset from an affil-
iate?

(@) In general. A member bank may
not purchase a low-quality asset from
an affiliate unless, pursuant to an inde-
pendent credit evaluation, the member
bank had committed itself to purchase
the asset before the time the asset was
acquired by the affiliate.

(b) Exemption for renewals of loan par-
ticipations involving problem loans. The
prohibition contained in paragraph (a)
of this section does not apply to the re-
newal of, or extension of additional
credit with respect to, a member
bank’s participation in a loan to a non-
affiliate that was originated by an af-
filiate if:

(1) The loan was not a low-quality
asset at the time the member bank
purchased its participation;

(2) The renewal or extension of addi-
tional credit is approved, as necessary
to protect the participating member
bank’s investment by enhancing the ul-
timate collection of the original in-
debtedness, by the board of directors of
the participating member bank or, if
the originating affiliate is a depository
institution, by:

(i) An executive committee of the
board of directors of the participating
member bank; or

(if) One or more senior management
officials of the participating member
bank, if:

(A) The board of directors of the
member bank approves standards for
the member bank’s renewals or exten-
sions of additional credit described in
this paragraph (b), based on the deter-
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mination set forth in paragraph (b)(2)
of this section;

(B) Each renewal or extension of ad-
ditional credit described in this para-
graph (b) meets the standards; and

(C) The board of directors of the
member bank periodically reviews re-
newals and extensions of additional
credit described in this paragraph (b)
to ensure that they meet the standards
and periodically reviews the standards
to ensure that they continue to meet
the criterion set forth in paragraph
(b)(2) of this section,;

(3) The participating member bank’s
share of the renewal or extension of ad-
ditional credit does not exceed its pro-
portional share of the original trans-
action by more than 5 percent, unless
the member bank obtains the prior
written approval of its appropriate
Federal banking agency; and

(4) The participating member bank
provides its appropriate Federal bank-
ing agency with written notice of the
renewal or extension of additional
credit not later than 20 days after con-
summation.

§223.16 What transactions by a mem-
ber bank with any person are treat-
ed as transactions with an affiliate?

(@) In general. A member bank must
treat any of its transactions with any
person as a transaction with an affil-
iate to the extent that the proceeds of
the transaction are used for the benefit
of, or transferred to, an affiliate.

(b) Certain agency transactions. (1) Ex-
cept to the extent described in para-
graph (b)(2) of this section, an exten-
sion of credit by a member bank to a
nonaffiliate is not treated as an exten-
sion of credit to an affiliate under
paragraph (a) of this section if:

(i) The proceeds of the extension of
credit are used to purchase an asset
through an affiliate of the member
bank, and the affiliate is acting exclu-
sively as an agent or broker in the
transaction; and

(ii) The asset purchased by the non-
affiliate is not issued, underwritten, or
sold as principal by any affiliate of the
member bank.

(2) The interpretation set forth in
paragraph (b)(1) of this section does not
apply to the extent of any agency fee,
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brokerage commission, or other com-
pensation received by an affiliate from
the proceeds of the extension of credit.
The receipt of such compensation may
qualify, however, for the exemption
contained in paragraph (c)(2) of this
section.

(c) Exemptions. Notwithstanding para-
graph (a) of this section, the following
transactions are not subject to the
quantitative limits of §§223.11 and
223.12 or the collateral requirements of
§223.14. The transactions are, however,
subject to the safety and soundness re-
quirement of §223.13 and the market
terms requirement and other provi-
sions of subpart F (implementing sec-
tion 23B).

(1) Certain riskless principal trans-
actions. An extension of credit by a
member bank to a nonaffiliate, if:

(i) The proceeds of the extension of
credit are used to purchase a security
through a securities affiliate of the
member bank, and the securities affil-
iate is acting exclusively as a riskless
principal in the transaction;

(if) The security purchased by the
nonaffiliate is not issued, under-
written, or sold as principal (other
than as riskless principal) by any affil-
iate of the member bank; and

(iii) Any riskless principal mark-up
or other compensation received by the
securities affiliate from the proceeds of
the extension of credit meets the mar-
ket terms standard set forth in para-
graph (c)(2) of this section.

(2) Brokerage commissions, agency fees,
and riskless principal mark-ups. An af-
filiate’s retention of a portion of the
proceeds of an extension of credit de-
scribed in paragraph (b) or (c)(1) of this
section as a brokerage commission,
agency fee, or riskless principal mark-
up, if that commission, fee, or mark-up
is substantially the same as, or lower
than, those prevailing at the same time
for comparable transactions with or in-
volving other nonaffiliates, in accord-
ance with the market terms require-
ment of §223.51.

(3) Preexisting lines of credit. An exten-
sion of credit by a member bank to a
nonaffiliate, if:

(i) The proceeds of the extension of
credit are used to purchase a security
from or through a securities affiliate of
the member bank; and
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(ii) The extension of credit is made
pursuant to, and consistent with any
conditions imposed in, a preexisting
line of credit that was not established
in contemplation of the purchase of se-
curities from or through an affiliate of
the member bank.

(4) General purpose credit card trans-
actions.

(i) In general. An extension of credit
by a member bank to a nonaffiliate, if:

(A) The proceeds of the extension of
credit are used by the nonaffiliate to
purchase a product or service from an
affiliate of the member bank; and

(B) The extension of credit is made
pursuant to, and consistent with any
conditions imposed in, a general pur-
pose credit card issued by the member
bank to the nonaffiliate.

(ii) Definition. “General purpose credit
card” means a credit card issued by a
member bank that is widely accepted
by merchants that are not affiliates of
the member bank for the purchase of
products or services, if:

(A) Less than 25 percent of the total
value of products and services pur-
chased with the card by all cardholders
are purchases of products and services
from one or more affiliates of the mem-
ber bank;

(B) All affiliates of the member bank
would be permissible for a financial
holding company (as defined in 12
U.S.C. 1841) under section 4 of the Bank
Holding Company Act (12 U.S.C. 1843),
and the member bank has no reason to
believe that 25 percent or more of the
total value of products and services
purchased with the card by all card-
holders are or would be purchases of
products and services from one or more
affiliates of the member bank; or

(C) The member bank presents infor-
mation to the Board that dem-
onstrates, to the Board’s satisfaction,
that less than 25 percent of the total
value of products and services pur-
chased with the card by all cardholders
are and would be purchases of products
and services from one or more affili-
ates of the member bank.

(iii) Calculating compliance. To deter-
mine whether a credit card qualifies as
a general purpose credit card under the
standard set forth in paragraph
(©)@)(ii)(A) of this section, a member
bank must compute compliance on a
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monthly basis, based on cardholder
purchases that were financed by the
credit card during the preceding 12 cal-
endar months. If a credit card has
qualified as a general purpose credit
card for 3 consecutive months but then
ceases to qualify in the following
month, the member bank may continue
to treat the credit card as a general
purpose credit card for such month and
three additional months (or such
longer period as may be permitted by
the Board).

(iv) Example of calculating compliance
with the 25 percent test. A member bank
seeks to qualify a credit card as a gen-
eral purpose credit card under para-
graph (c)(4)(ii)(A) of this section. The
member bank assesses its compliance
under paragraph (c)(4)(iii) of this sec-
tion on the 15th day of every month
(for the preceding 12 calendar months).
The credit card qualifies as a general
purpose credit card for at least three
consecutive months. On June 15, 2005,
however, the member bank determines
that, for the 12-calendar-month period
from June 1, 2004, through May 31, 2005,
27 percent of the total value of prod-
ucts and services purchased with the
card by all cardholders were purchases
of products and services from an affil-
iate of the member bank. Unless the
credit card returns to compliance with
the 25 percent limit by the 12-calendar-
month period ending August 31, 2005,
the card will cease to qualify as a gen-
eral purpose credit card as of Sep-
tember 1, 2005. Any outstanding exten-
sions of credit under the credit card
that were used to purchase products or
services from an affiliate of the mem-
ber bank would become covered trans-
actions at such time.

Subpart C—Valuation and Timing
Principles Under Section 23A

§223.21 What valuation and timing
principles apply to credit trans-
actions?

(a) Valuation—(1) Initial valuation. Ex-
cept as provided in paragraph (a)(2) or
(3) of this section, a credit transaction
with an affiliate initially must be val-
ued at the greater of:

(i) The principal amount of the trans-
action;
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(ii) The amount owed by the affiliate
to the member bank under the trans-
action; or

(iii) The sum of:

(A) The amount provided to, or on be-
half of, the affiliate in the transaction;
and

(B) Any additional amount that the
member bank could be required to pro-
vide to, or on behalf of, the affiliate
under the terms of the transaction.

(2) Initial valuation of certain acquisi-
tions of a credit transaction. If a member
bank acquires from a nonaffiliate a
credit transaction with an affiliate, the
covered transaction initially must be
valued at the sum of:

(i) The total amount of consideration
given (including liabilities assumed) by
the member bank in exchange for the
credit transaction; and

(if) Any additional amount that the
member bank could be required to pro-
vide to, or on behalf of, the affiliate
under the terms of the transaction.

(3) Debt securities. The valuation prin-
ciples of paragraphs (a)(1) and (2) of
this section do not apply to a member
bank’s purchase of or investment in a
debt security issued by an affiliate,
which is governed by §223.23.

(4) Examples. The following are exam-
ples of how to value a member bank’s
credit transactions with an affiliate.

(i) Term loan. A member bank makes
a loan to an affiliate that has a prin-
cipal amount of $100. The affiliate pays
$2 in up-front fees to the member bank,
and the affiliate receives net loan pro-
ceeds of $98. The member bank must
initially value the covered transaction
at $100.

(if) Revolving credit. A member bank
establishes a $300 revolving credit facil-
ity for an affiliate. The affiliate has
drawn down $100 under the facility. The
member bank must value the covered
transaction at $300 throughout the life
of the facility.

(iii) Guarantee. A member bank has
issued a guarantee to a nonaffiliate on
behalf of an affiliate under which the
member bank would be obligated to
pay the nonaffiliate $500 if the affiliate
defaults on an issuance of debt securi-
ties. The member bank must value the
guarantee at $500 throughout the life of
the guarantee.



