§225.83

be both well capitalized and well man-
aged on the date of consummation; or

(ii) Any insured depository institu-
tion that would be controlled by the
company on consummation of the pro-
posal has not achieved at least a rating
of ‘“‘satisfactory record of meeting com-
munity credit needs’” under the Com-
munity Reinvestment Act at the insti-
tution’s most recent examination.

(4) Limited exclusion for recently ac-
quired institutions not available. Unless
the Board determines otherwise, an in-
sured depository institution that is
controlled or would be controlled by
the company as part of its proposal to
become a bank holding company may
not be excluded for purposes of evalu-
ating the Community Reinvestment
Act criterion described in this para-
graph or in paragraph (d) of this sec-
tion.

(g) Board’s authority to exercise super-
visory authority over a financial holding
company. An effective election to be-
come a financial holding company does
not in any way limit the Board’s statu-
tory authority under the BHC Act, the
Federal Deposit Insurance Act, or any
other relevant Federal statute to take
appropriate action, including imposing
supervisory limitations, restrictions,
or prohibitions on the activities and
acquisitions of a bank holding com-
pany that has elected to become a fi-
nancial holding company, or enforcing
compliance with applicable law.

§225.83 What are the consequences of
failing to continue to meet applica-
ble capital and management re-
quirements?

(a) Notice by the Board. If the Board
finds that a financial holding company
controls any depository institution
that is not well capitalized or well
managed, the Board will notify the
company in writing that it is not in
compliance with the applicable re-
quirement(s) for a financial holding
company and identify the area(s) of
noncompliance. The Board may provide
this notice at any time before or after
receiving notice from the financial
holding company under paragraph (b)
of this section.

(b) Notification by a financial holding
company required—(1) Notice to Board. A
financial holding company must notify
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the Board in writing within 15 calendar
days of becoming aware that any de-
pository institution controlled by the
company has ceased to be well capital-
ized or well managed. This notification
must identify the depository institu-
tion involved and the area(s) of non-
compliance.

(2) Triggering events for notice to the
Board—(i) Well capitalized. A company
becomes aware that a depository insti-
tution it controls is no longer well cap-
italized upon the occurrence of any ma-
terial event that would change the cat-
egory assigned to the institution for
purposes of section 38 of the Federal
Deposit Insurance Act (12 U.S.C. 18310).
See 12 CFR 6.3(b)-(c), 208.42(b)-(c), and
325.102(b)-(c).

(i) Well managed. A company be-
comes aware that a depository institu-
tion it controls is no longer well man-
aged at the time the depository insti-
tution receives written notice from the
appropriate Federal or state banking
agency that either its composite rating
or its rating for management is not at
least satisfactory.

(c) Execution of agreement acceptable to
the Board—(1) Agreement required; time
period. Within 45 days after receiving a
notice from the Board under paragraph
(a) of this section, the company must
execute an agreement acceptable to
the Board to comply with all applica-
ble capital and management require-
ments.

(2) Extension of time for executing
agreement. Upon request by a company,
the Board may extend the 45-day period
under paragraph (c)(1) of this section if
the Board determines that granting ad-
ditional time is appropriate under the
circumstances. A request by a company
for additional time must include an ex-
planation of why an extension is nec-
essary.

(3) Agreement requirements. An agree-
ment required by paragraph (c)(1) of
this section to correct a capital or
management deficiency must:

(i) Explain the specific actions that
the company will take to correct all
areas of noncompliance;

(ii) Provide a schedule within which
each action will be taken;

(iii) Provide any other information
that the Board may require; and

(iv) Be acceptable to the Board.
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(d) Limitations during period of non-
compliance—Until the Board determines
that a company has corrected the con-
ditions described in a notice under
paragraph (a) of this section:

(1) The Board may impose any limi-
tations or conditions on the conduct or
activities of the company or any of its
affiliates as the Board finds to be ap-
propriate and consistent with the pur-
poses of the BHC Act; and

(2) The company and its affiliates
may not commence any additional ac-
tivity or acquire control or shares of
any company under section 4(k) of the
BHC Act without prior approval from
the Board.

(e) Consequences of failure to correct
conditions within 180 days—(1) Divesti-
ture of depository institutions. If a com-
pany does not correct the conditions
described in a notice under paragraph
(a) of this section within 180 days of re-
ceipt of the notice or such additional
time as the Board may permit, the
Board may order the company to divest
ownership or control of any depository
institution owned or controlled by the
company. Such divestiture must be
done in accordance with the terms and
conditions established by the Board.

(2) Alternative method of complying
with a divestiture order. A company may
comply with an order issued under
paragraph (e)(1) of this section by ceas-
ing to engage (both directly and
through any subsidiary that is not a
depository institution or a subsidiary
of a depository institution) in any ac-
tivity that may be conducted only
under section 4(k), (n), or (o) of the
BHC Act (12 U.S.C. 1843(k), (n), or (0)).
The termination of activities must be
completed within the time period re-
ferred to in paragraph (e)(1) of this sec-
tion and in accordance with the terms
and conditions acceptable to the Board.

(f) Consultation with other agencies. In
taking any action under this section,
the Board will consult with the rel-
evant Federal and state regulatory au-
thorities.

§225.84 What are the consequences of
failing to maintain a satisfactory or
better rating under the Community
Reinvestment Act at all insured de-
pository institution subsidiaries?

(a) Limitations on activities—(1) In gen-
eral. Upon receiving a notice regarding
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performance under the Community Re-
investment Act in accordance with
paragraph (a)(2) of this section, a finan-
cial holding company may not:

(i) Commence any additional activity
under section 4(k) or 4(n) of the BHC
Act (12 U.S.C. 1843(k) or (n)); or

(ii) Directly or indirectly acquire
control, including all or substantially
all of the assets, of a company engaged
in any activity under section 4(k) or
4(n) of the BHC Act (12 U.S.C. 1843(k) or
(n)).

(2) Notification. A financial holding
company receives notice for purposes
of this paragraph at the time that the
appropriate Federal banking agency
for any insured depository institution
controlled by the company or the
Board provides notice to the institu-
tion or company that the institution
has received a rating of ‘““needs to im-
prove record of meeting community
credit needs’” or ‘‘substantial non-
compliance in meeting community
credit needs” in the institution’s most
recent examination under the Commu-
nity Reinvestment Act.

(b) Exceptions for certain activities—(1)
Continuation of investment activities. The
prohibition in paragraph (a) of this sec-
tion does not prevent a financial hold-
ing company from continuing to make
investments in the ordinary course of
conducting merchant banking activi-
ties under section 4(k)(4)(H) of the BHC
Act (12 U.S.C. 1843(k)(4)(H)) or insur-
ance company investment activities
under section 4(k)(4)(1) of the BHC Act
(12 U.S.C. 1843(k)(4)(1))if:

(i) The financial holding company
lawfully was a financial holding com-
pany and commenced the merchant
banking activity under  section
4(k)(4)(H) of the BHC Act (12 U.S.C.
1843(k)(4)(H)) or the insurance company
investment activity under section
4(k)(4)(1) of the BHC Act (12 U.S.C.
1843(k)(4)(1)) prior to the time that an
insured depository institution con-
trolled by the financial holding com-
pany received a rating below ‘‘satisfac-
tory record of meeting community
credit needs’” under the Community
Reinvestment Act; and

(if) The Board has not, in the exercise
of its supervisory authority, advised
the financial holding company that
these activities must be restricted.
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