§229.35

of the check in the amount stated on
the check and to the payee stated on
the check. For purposes of this para-
graph (d)(1), ‘““account’ includes an ac-
count as defined in §229.2(a) as well as
a credit or other arrangement that al-
lows a person to draw checks that are
payable by, through, or at a bank.

(2) If a paying bank asserts a claim
for breach of warranty under paragraph
(d)(1) of this section, the warranting
bank may defend by proving that the
customer of the paying bank is pre-
cluded under U.C.C. 4-406, as applica-
ble, from asserting against the paying
bank the unauthorized issuance of the
check.

(e) Damages. Damages for breach of
these warranties shall not exceed the
consideration received by the bank
that presents or transfers a check or
returned check, plus interest com-
pensation and expenses related to the
check or returned check, if any.

(f) Tender of defense. If a bank is sued
for breach of a warranty under this sec-
tion, it may give a prior bank in the
collection or return chain written no-
tice of the litigation, and the bank no-
tified may then give similar notice to
any other prior bank. If the notice
states that the bank notified may come
in and defend and that failure to do so
will bind the bank notified in an action
later brought by the bank giving the
notice as to any determination of fact
common to the two litigations, the
bank notified is so bound unless after
seasonable receipt of the notice the
bank notified does come in and defend.

(9) Notice of claim. Unless a claimant
gives notice of a claim for breach of
warranty under this section to the
bank that made the warranty within 30
days after the claimant has reason to
know of the breach and the identity of
the warranting bank, the warranting
bank is discharged to the extent of any
loss caused by the delay in giving no-
tice of the claim.

[53 FR 19433, May 27, 1988, as amended by
Reg. CC, 54 FR 13850, Apr. 6, 1989; 57 FR 46972,
Oct. 14, 1992; 62 FR 13810, Mar. 24, 1997; 69 FR
47311, Aug. 4, 2004; 70 FR 71225, Nov. 28, 2005]

§229.35 Indorsements.

(a) Indorsement standards. A bank
(other than a paying bank) that han-
dles a check during forward collection
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or a returned check shall indorse the
check in a manner that permits a per-
son to interpret the indorsement, in ac-
cordance with the indorsement stand-
ard set forth in appendix D of this part.

(b) Liability of bank handling check. A
bank that handles a check for forward
collection or return is liable to any
bank that subsequently handles the
check to the extent that the subse-
quent bank does not receive payment
for the check because of suspension of
payments by another bank or other-
wise. This paragraph applies whether
or not a bank has placed its
indorsement on the check. This liabil-
ity is not affected by the failure of any
bank to exercise ordinary care, but any
bank failing to do so remains liable. A
bank seeking recovery against a prior
bank shall send notice to that prior
bank reasonably promptly after it
learns the facts entitling it to recover.
A bank may recover from the bank
with which it settled for the check by
revoking the settlement, charging
back any credit given to an account, or
obtaining a refund. A bank may have
the rights of a holder with respect to
each check it handles.

(c) Indorsement by a bank. After a
check has been indorsed by a bank,
only a bank may acquire the rights of
a holder—

(1) Until the check has been returned
to the person initiating collection; or

(2) Until the check has been specially
indorsed by a bank to a person who is
not a bank.

(d) Indorsement for depositary bank. A
depositary bank may arrange with an-
other bank to apply the other bank’s
indorsement as the depositary bank
indorsement, provided that any
indorsement of the depositary bank on
the check avoids the area reserved for
the depositary bank indorsement as
specified in appendix D. The other bank
indorsing as depositary bank is consid-
ered the depositary bank for purposes
of subpart C of this part.

[53 FR 19433, May 27, 1988, as amended by

Reg. CC, 55 FR 21855, May 30, 1990; 69 FR
47311, Aug. 4, 2004]

§229.36 Presentment and issuance of
checks.

(a) Payable through and payable at
checks. A check payable at or through a
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paying bank is considered to be drawn
on that bank for purposes of the expe-
ditious return and notice of non-
payment requirements of this subpart.

(b) Receipt at bank office or processing
center. A check is considered received
by the paying bank when it is received:

(1) At a location to which delivery is
requested by the paying bank;

(2) At an address of the bank associ-
ated with the routing number on the
check, whether in magnetic ink or in
fractional form;

(3) At any branch or head office, if
the bank is identified on the check by
name without address; or

(4) At a branch, head office, or other
location consistent with the name and
address of the bank on the check if the
bank is identified on the check by
name and address.

(c) [Reserved]

(d) Liability of bank during forward
collection. Settlements between banks
for the forward collection of a check
are final when made; however, a col-
lecting bank handling a check for for-
ward collection may be liable to a prior
collecting bank, including the deposi-
tary bank, and the depositary bank’s
customer.

(e) Issuance of payable-through checks.
(1) A bank that arranges for checks
payable by it to be payable through an-
other bank shall require that the fol-
lowing information be printed con-
spicuously on the face of each check:

(i) The name, location, and first four
digits of the nine-digit routing number
of the bank by which the check is pay-
able; and

(if) The words ‘“‘payable through’ fol-
lowed by the name of the payable-
through bank.

(2) A bank is responsible for damages
under §229.38 to the extent that a check
payable by it and not payable through
another bank is labelled as provided in
this section.

(f) Same-day settlement. (1) A check is
considered presented, and a paying
bank must settle for or return the
check pursuant to paragraph (f)(2) of
this section, if a presenting bank deliv-
ers the check in accordance with rea-
sonable delivery requirements estab-
lished by the paying bank and demands
payment under this paragraph (f)—
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(i) At a location designated by the
paying bank for receipt of checks under
this paragraph (f) that is in the check
processing region consistent with the
routing number encoded in magnetic
ink on the check and at which the pay-
ing bank would be considered to have
received the check under paragraph (b)
of this section or, if no location is des-
ignated, at any location described in
paragraph (b) of this section; and

(ii) By 8 a.m. on a business day (local
time of the location described in para-
graph (f)(2)(i) of this section).

A paying bank may require that
checks presented for settlement pursu-
ant to this paragraph (f)(1) be sepa-
rated from other forward-collection
checks or returned checks.

(2) If presentment of a check meets
the requirements of paragraph (f)(1) of
this section, the paying bank is ac-
countable to the presenting bank for
the amount of the check unless, by the
close of Fedwire on the business day it
receives the check, it either:

(i) Settles with the presenting bank
for the amount of the check by credit
to an account at a Federal Reserve
Bank designated by the presenting
bank; or

(ii) Returns the check.

(3) Notwithstanding paragraph (f)(2)
of this section, if a paying bank closes
on a business day and receives present-
ment of a check on that day in accord-
ance with paragraph (f)(1) of this sec-
tion, the paying bank is accountable to
the presenting bank for the amount of
the check unless, by the close of
Fedwire on its next banking day, it ei-
ther:

(i) Settles with the presenting bank
for the amount of the check by credit
to an account at a Federal Reserve
Bank designated by the presenting
bank; or

(i) Returns the check.

If the closing is voluntary, unless the
paying bank settles for or returns the
check in accordance with paragraph
()(2) of this section, it shall pay inter-
est compensation to the presenting
bank for each day after the business
day on which the check was presented
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until the paying bank settles for the
check, including the day of settlement.

[Reg. CC, 53 FR 19433, May 27, 1988, as amend-
ed by 54 FR 32047, Aug. 4, 1989; 55 FR 21855,
May 30, 1990; 57 FR 46972, Oct. 14, 1992; 60 FR
51671, Oct. 3, 1995; 62 FR 13810, Mar. 24, 1997;
64 FR 59613, Nov. 3, 1999]

§229.37 Variation by agreement.

The effect of the provisions of sub-
part C may be varied by agreement, ex-
cept that no agreement can disclaim
the responsibility of a bank for its own
lack of good faith or failure to exercise
ordinary care, or can limit the measure
of damages for such lack or failure; but
the parties may determine by agree-
ment the standards by which such re-
sponsibility is to be measured if such
standards are not manifestly unreason-
able.

§229.38 Liability.

(a) Standard of care; liability; measure
of damages. A bank shall exercise ordi-
nary care and act in good faith in com-
plying with the requirements of this
subpart. A bank that fails to exercise
ordinary care or act in good faith
under this subpart may be liable to the
depositary bank, the depositary bank’s
customer, the owner of a check, or an-
other party to the check. The measure
of damages for failure to exercise ordi-
nary care is the amount of the loss in-
curred, up to the amount of the check,
reduced by the amount of the loss that
party would have incurred even if the
bank had exercised ordinary care. A
bank that fails to act in good faith
under this subpart may be liable for
other damages, if any, suffered by the
party as a proximate consequence. Sub-
ject to a bank’s duty to exercise ordi-
nary care or act in good faith in choos-
ing the means of return or notice of
nonpayment, the bank is not liable for
the insolvency, neglect, misconduct,
mistake, or default of another bank or
person, or for loss or destruction of a
check or notice of nonpayment in tran-
sit or in the possession of others. This
section does not affect a paying bank’s
liability to its customer under the
U.C.C. or other law.

(b) Paying bank’s failure to make timely
return. If a paying bank fails both to
comply with §229.30(a) and to comply
with the deadline for return under the
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U.C.C., Regulation J (12 CFR part 210),
or §229.30(c) in connection with a single
nonpayment of a check, the paying
bank shall be liable under either
§229.30(a) or such other provision, but
not both.

(c) Comparative negligence. If a person,
including a bank, fails to exercise ordi-
nary care or act in good faith under
this subpart in indorsing a check
(8229.35), accepting a returned check or
notice of nonpayment (8§229.32(a) and
229.33(c)), or otherwise, the damages in-
curred by that person under §229.38(a)
shall be diminished in proportion to
the amount of negligence or bad faith
attributable to that person.

(d) Responsibility for certain aspects of
checks—(1) A paying bank, or in the
case of a check payable through the
paying bank and payable by another
bank, the bank by which the check is
payable, is responsible for damages
under paragraph (a) of this section to
the extent that the condition of the
check when issued by it or its customer
adversely affects the ability of a bank
to indorse the check legibly in accord-
ance with §229.35. A depositary bank is
responsible for damages under para-
graph (a) of this section to the extent
that the condition of the back of a
check arising after the issuance of the
check and prior to acceptance of the
check by it adversely affects the abil-
ity of a bank to indorse the check leg-
ibly in accordance with §229.35. A re-
converting bank is responsible for dam-
ages under paragraph (a) of this section
to the extent that the condition of the
back of a substitute check transferred,
presented, or returned by it—

(i) Adversely affects the ability of a
subsequent bank to indorse the check
legibly in accordance with §229.35; or

(if) Causes an indorsement that pre-
viously was applied in accordance with
§229.35 to become illegible.

NoOTE: Responsibility under this paragraph
(d) shall be treated as negligence of the pay-
ing bank, depositary bank, or reconverting
bank for purposes of paragraph (c) of this
section.

(2) Responsibility for payable through
checks. In the case of a check that is
payable by a bank and payable through
a paying bank located in a different
check processing region than the bank
by which the check is payable, the
bank by which the check is payable is
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